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INTRODUCTION
Sir William Molesworth saw in transportation the 
brazen mockery of all his ideals of punishment, and in 
New South Wales, the nemesis of irresponsibility. 
Transportation had incited, rewarded, and further corrupted 
British criminals, and the colony it had given birth to 
was visited a thousandfold by the sins of its fathers.
In England and in New South Wales there were many who 
agreed, but there were others who thought the system a 
gift of Providence and New South Wales, the promised land.
To the question of the truth about New South Wales 
and transportation one can give no more than a sensible 
compromise. In this thesis I have offered such an answer, 
but my chief concern has been less with the compromise 
than with an evaluation of the evidence. I have examined 
the wildly conflicting beliefs about the colony and its 
penal system and attempted not so much to reconcile them 
as to make plain their grounds. The reality that was New 
South Wales was not and is not comprehensible but the 
passions which coloured the sight of the men who saw it 
may be guessed at and must be guessed at before any 
sensible compromise is possible.
In New South Wales the colonists divided into two 
consistent though wavering bodies of opinion. They saw
2.
for themselves the system and its offspring hut they could 
not agree because they looked through different eyes, 
experience and hopes.
Prom among them ten men told Molesworth and his 
Committee about it. None of these men had seen it either 
as the mass of the colonists or as each other for each of 
them saw only what his own self admitted.
Molesworth and his Committee listened to these men 
and to others who had considered the question and again 
saw a different vision. They saw the evidence of their 
witnesses through a lens, distorted by their own precon­
ceptions, the witnesses held the opinions of the colonists, 
adjusted by their own experiences and the colonists saw 
their land and their demiurge through their own desires.
PART ONE
NEW SOUTH WARES
3 .
CHAPTER I
THE FIRST OPPOSITION TO TRANSPORTATION
In opening a new session of the Legislative Council 
in May 1835, Sir Richard Bourke laid upon the table an 
extract from Spring Rice's portentous despatch of 
November 1834. The despatch conveyed the wish of the 
Lords Commissioners of the Treasury that New South Wales 
should pay
for such charges as are now defrayed from the 
Military Chest, for the Police Establishments, for 
Gaols, and for a certain portion of the Colonial 
Marine, the expense of which is estimated at about 
£25,000 per annum, the Commissariat still continuing 
to pay from funds provided from this country, all 
charges immediately connected with the Custody and
iSuperintendence of the Convicts.
Rumour of this measure had reached the colony in 
1834 and by May 1835 the press had recognised its signi­
ficance and was already, though tentatively, declaring 
that it would be better to end transportation than to
1. Spring Rice to Bourke, 15 November 1834, in N.S.W 
V & P 1835 p.264-5.
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1submit to so gross an imposition.
As a body the Legislative Council gave approval to the 
measure by a majority of one, but of the fifteen members, 
nine recorded protests. These and a petition presented on 
31 July 1835 contended that, as it would be necessary to use 
the land fund, sacred to immigration, to cover the expense, 
its imposition was not only a breach of faith, but a sacri­
fice of the best interests of the colony, and further,
because it implied the use of a temporary fund for a perma-
2nent and increasing expense, a very impolitic move.
The imposition they said, was especially unjust because 
the magnitude of the expense was due to the importation of 
British criminals, not to the law-abiding settlers who must 
pay. The colony, by maintaining assigned convicts and 
paying for the judiciary was already doing its share.
1. D.W. Rawson, •Pactions in New South Wales Politics, 
1820-1840', (M.A. thesis, Melbourne, 1951), p.126,7. 
Sydney Herald (hereafter referred to as Herald) 25 May 
1835 n.2; Colonist 21 May 1835 p.164,5, 28 May 1835 
p.169,170.
See also Australian 7 July 1835 p.2. The Gazette 
21 May 1835 p.2 did not protest.
2. The petition is on p.399,400 and the protests p.257-262 
in N.S.W. V & P 1835.
3. The Hon. John Stewart, Secretary to the Treasury, had 
attempted to cover this point by explaining that the 
prosperity of the settlers was a result of convict 
labour and that much of the expense was due to the 
necessity for extensive police establishments because 
of the 'dispersion of Convicts for the accommodation 
of Settlers'.
Stewart to Sir George Grey (CO) 23 September 1834 in 
N.S.W. V & p, 1835 p.265,6.
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Only one p r o t e s t ,  t h a t  o f  M esse r s  Campbell  and C l o s e ,  
went on f rom a d e p r e c a t i o n  of  t h e  m o ra l  s t a t e  i n t o  w h ich  
s o c i e t y  had sunk from t h e  want  of v i r t u o u s  f r e e  im m i g r a n t s ,  
now q u i t e  c u t  o f f ,  t o  a rg u e  t h a t  t h e y  s h o u l d ,  r a t h e r  t h a n  
h e l p  t o  p e r p e t u a t e  i t ,  end t r a n s p o r t a t i o n  a l t o g e t h e r .
Some of t h e  n ew spapers  a c c e p t e d  t h e  i m p l i c a t i o n s  of  t h e  
i m p o s i t i o n  more r e a d i l y .  They saw t h a t  t h e  p o l i c e  and g a o l s  
expenses  were  o n ly  a  b e g in n i n g  : t h a t  a s  t h e  p r o s p e r i t y  of
N.S.W. grew, an i n c r e a s i n g  p r o p o r t i o n  of  t h e  c o n v i c t  e x p e n se s  
would be c h a rg e d  t o  i t ,  and t h a t  c o n v i c t  l a b o u r  would soon 
be no c h e a p e r  t h a n  im m igran t  l a b o u r .  The Sydney H e r a l d , 
organ  of  t h e  a n c i e n t  a r i s t o c r a c y ,  w r o t e
The c o n v i c t s  of G r e a t  B r i t a i n  l i v e  upon t h e  i n d u s t r y  
and t a l e n t  of  t h e  f reem en  who a r e  com pel led  t o  pay 
t h e  g a o l  e x p en ses  f o r  b o t h  t h e m s e lv e s  and t h e i r  i d l e  
c o n v i c t s .  Who w i l l  deny a f t e r  t h i s  s t a t e m e n t  t h a t  
t h e  o n l y  e f f e c t u a l  r e l i e f  we can  e x p e c t  must  come from 
t h e  a b o l i t i o n  of p e n a l  s e r v i t u d e  and t h e  e s t a b l i s h m e n t  
o f  a  sy s te m  of f r e e  l a b o u r .
The R ev .  J .  D. L a n g ’s j o u r n a l  t h e  K o l o n i s t ,  founded  a t
1. H e ra ld  9 J u l y  1835 p . 2 ,  a l s o  20 J u l y  1835 p . 2 ,  ‘ t h e  
p u b l i c  have  a l r e a d y  begun t o  e n q u i r e  what n e c e s s a r y  
c o n n ex io n  s u b s i s t s  be tween t h e  c o n t i n u a n c e  of  c o n v i c t  
l a b o u r  and t h e  p r o s p e r i t y  of  A u s t r a l i a . '
6.
the beginning of that year to bring light into dark places, 
saw clearly that ’the peculiar duty of the present crisis is 
therefore to petition the Home Government that the transporta­
tion of convicts to this territory may be discontinued forth­
with. '1 23
Though the Herald had as early as 1833 advocated the end
pof transportation, and though the imposition of the police 
and gaols expenses did not lead invariably to opposition to i 
transportation, yet by making convict labour no longer free,
Zit sparked off the first considerable discontent.
1. Colonist 28 May 1835 p.170. In August the Colonist itself 
proposed a petition, objecting to the effect of trans- 
portation on the moral state of society and ’praying for 
the discontinuance of transportation to this colony and for the exclusive appropriation of the revenue arising 
from the sale of waste land to the encouragement and 
promotion of emigration.' 6 August 1835, p.249.
2. D.W. Rawson, 'Pactions in N.S.W. Politics', p.32,3.
3. The police and gaols expenses proved a continuing griev­ance : in 1836 the colony was mollified by the adequacyof the general revenue but in 1837 and 1838 the Governors' despatches spoke of the improbability of a continued sur­plus of revenue and the ill feeling in the colony - H.R.A. series I voll 9 p.81 (Bourke to Glenelg 8 September 1837), p.609-10 (Gipps to Glenelg 12 October 1838).
The Colonist ran a series of outraged editorials in 1838 
and 1839 and in November 1839 the Herald attacked the 
proposals of the Monitor and the Patriotic Association 
for a poll tax on assigned convicts, paid by assignees, 
to cover the expense. - Australian Patriotic Association, 
Letter to Charles Buller 31 May 1839 (Sydney, 1839), 
p.14 par.55. This notion was developed in 1840 by 
Jamison and Blaxland - ’Petition presented by J.Jamison 
and J. Blaxland... 16 October 184Ö,* M.S. ML A286 p.5-11.
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To the large landowners, convictism lost still more of its 
allure with the promulgation of Bourke’s new assignment 
regulations in the same month, May 1835* The regulations 
were designed
to substitute for the invidious discretion hitherto more 
or less vested in the officers entrusted with the duty 
of assigning convicts to private service, strict rules 
of qualification, intelligible alike to the dispenser 
and receiver of penal labour [and] to reconcile many 
interests that were thought incompatible.
Bourke designed an iron system by which the eligibility of 
settlers for assigned convicts was graduated in favour of 
small farmers.
G-lenelg, Secretary of State for the Colonies, entirely 
approved this principle, perceiving that Bourke had ’maturely 
weighed and considered the suggestions of various parties in
1. Bourke to G-lenelg 26 June 1835, CO.201/246 p.242-3 and
252-4. Persons holding land under approved tenure were 
allowed one labourer for every 160 acres with a maximum 
of eight, and after this, two for every 640 acres. In 
addition they were allowed one for every 40 acres culti­
vated with a maximum of 16 and a total maximum of 70 
assigned convicts at any one time. Those holding less 
than 160 acres were allowed for 20 acres cultivated, one 
man ; for 40, two men ; for 80, three men and for 120, 
four men. Further regulations defined the number of 
labourers equivalent to various mechanics, the nature 
of convicts assignable in towns and in the country and 
the proceedings by which assignments should be made.
8 .
t h e  c o l o n y . ' The H e r a l d , r e p r e s e n t i n g  t h e  I n t e l l i g e n t  
s e t t l e r s ,  whose p r o p e r t y  i s  p l a c e d  i n  j e o p a r d y ’ d id  n o t  s h a r e  
t h i s  p e r c e p t i o n .  I t  was i n f u r i a t e d  by t h e  u n d e r l y i n g  p r i n ­
c i p l e  o f  an o n s l a u g h t  on t h e  l a r g e  l a n d o w n e r s ’ monopoly of  
l a b o u r  th o u g h ,  i n  o r d e r  t o  p o p u l a r i z e  o p p o s i t i o n  among t h e  
f r e e  s e t t l e r s  a s  a  w h o le ,  i t  a rg u e d  on l e s s  e x c l u s i v e  g ro u n d s .  
The r e g u l a t i o n s ,  i t  a s s e r t e d ,  d e r i v e d  ’from a v / ish  t o  s a t i s f y  
th e  c u p i d i t y  of t h e  Whig Government by f o r c i n g  an e x tended  
s a l e  o f  l a n d '  t h e  o n ly  means o f  a c q u i r i n g  l a b o u r ,  and i t  
i d e n t i f i e d  t h e  f a v o u r e d  s m a l l  s e t t l e r s  w i t h  d i s s o l u t e  ex­
c o n v i c t s  . ^
1 . G-lenelg t o  Bourke ,  December 1835 GO.201/246 p .2 4 7 - 8 .  
H e ra ld  25 May 1835 p .2  -  'A Dungaree  o r  s m a l l  s e t t l e r  
j u s t  "emancipated . . .  i s  a l lo w e d  an a s s i g n e d  s e r v a n t  f o r  
e v e r y  20 a c r e s  of c u l t i v a t i o n  w h i l e  t h e  r e s p e c t a b l e  
e m ig r a n t  g e t s  one f o r  e v e r y  40 a c r e s  o n ly  . . .  t h e  poor  
e m ig r a n t  t h e r e f o r e  w i l l  have  t o  c o n d u c t  h i s  c u l t i v a t i o n  
w i t h  o n ly  h a l f  t h e  number of  hands a l lo w ed  t o  h i s  con­
v i c t  n e i g h b o u r . '
T h is  r a i s e d  a  l o n g  s t a n d i n g  d i s s e n s i o n  c o n c e r n i n g  t h e  
s u i t a b i l i t y  of  e x - c o n v i c t s  as  a s s i g n e e s  and more w i d e l y ,  
t h e i r  r i g h t s  t o  l a n d  and l a b o u r .  The s m a l l  e m a n c i p i s t  
s e t t l e r s ,  s u p p o r t e d  by t h e  A u s t r a l i a n  and t h e  G a z e t t e  
i n s i s t e d  on t h e  M acquar ie  c o n c e p t i o n  of N.S.W. as  a  c o l ­
ony founded  f o r  c o n v i c t s ,  m a i n t a i n i n g  t h a t  ' o u r  ha rd  
w o rk in g  and i n d u s t r i o u s  h a b i t s  a r e  t h e  b e s t  s c h o o l  f o r  
p r i s o n e r s '  and g i v i n g  t h e  r e g u l a t i o n s  t h e i r  u n r e s e r v e d  
a p p r o v a l .  H e ra ld  4 June 1835 p . 2 .  ( O r i g i n a l  C o r r e s p o n ­
d e n c e ) ;  A u s t r a l i a n  19 ,29  May 1835 p . 2  ; G a z e t t e  26 May 
1835 p . 2 .
The M o n i t o r ' s  p o l i c y  ( s e e  6 June  1835 p . 2 )  was f u d d l e d  
by i t s  e d i t o r  H a l l ' s  a t t a c h m e n t  t o  Mudie, i t  approved  t h e  
e q u i t a b l e  p r i n c i p l e  of t h e  r e g u l a t i o n s  b u t  i n s i s t e d  t h a t  
l a r g e  em ployers  made t h e  b e s t  a s s i g n e e s ,  bee  S i r  R ic h a r d  
Bourke t o  h i s  son R ic h a r d  21 A p r i l  1834 i n  ’Bourke P a p e r s
M.S. ML A1733 p . 2 .
On t h i s  q u e s t i o n  g e n e r a l l y  see  A le x an d e r  H a r r i s  
and C o n v ic t s  1847 IM .U .P . , 1 9 6 4 ) , p . 6 8  and PP.HC. 
V o l .7  P a p e r  276 Q.1623 (Major Edward M a c a r th u r )  
1837 Q.3Ö23 (James M a c a r t h u r ) .
S e t t l e r s
1BTI---------
and TO
t
Had Bourke been  l e s s  s t u b b o r n  t h i s  f r u g a l  p e a s a n t r y  m ig h t  
have been  c o m p l e t e l y  a n n i h i l a t e d  f o r  i t  was opposed by" 
p o w e r f u l  i n t e r e s t s ,  i n t e r e s t s  w h ich  Major Edward M a ca r th u r  
r e p r e s e n t e d  when i n  1831 he t o l d  t h e  S e l e c t  Committee on 
b e c o n d a ry  P u n ish m e n ts  t h a t  l a r g e  s e t t l e r s  sh o u ld  be g iv e n  
a l e g a l  monopoly of  c o n v i c t  l a b o u r .
PP.(HC) 1831 V o l . 7 .  P a p e r  276 Q.1622.
9.
Loopholes were found in the regulations and the ancient 
nobility did not suffer unduly. The vigilant liberal news­
papers dutifully exposed grosser abuses, among them that 
perpetrated by James Bowman, son-in-law of John Macarthur 
and eligible, like all settlers, for only seventy convicts. 
Bowman, said the Australian, had about 150 convicts assigned 
to him, and his two sons aged ten and twelve years, forty 
nine. ^
Even so the large landowners saw that convict labour
was inadequate for the exigencies of the colony and that
under the new regulations it would be less easy for them to
engross the lion's share that was sufficient for their own
needs. Not only were there not enough convicts but also,
because assignees could not afford to reject unsuitable ones,
2their efficiency deteriorated. This visitation was 
ascribed by many to Bourke's pampering of the felonry.
1835 too was the year of the Watt scandal, in itself 
exceptional but in the use that was made of it, as a focus 
for dissatisfaction with Bourke's convict discipline, of 
gre at imo ort an c e.
Under Bourke, the exclusives maintained, convict
1. Australian 19 March 1839 p.2.
2. TG 1837 Q.2465* - 2470* (James Macarthur).
1 0 .
d i s c i p l i n e  had been so  d a n g e r o u s l y  r e l a x e d  t h a t  n o t  o n ly  was 
th e  c h a s t i t y  of t h e i r  w ives  and c h i l d r e n  t h r e a t e n e d ,  b u t  a l s o ,  
t h e  l a b o u r  t o  w h ich  c o n v i c t s  co u ld  be c o e rc e d  w i t h o u t  
i n d u l g e n c e s  e q u a l  t o  t h e  wages o f  f r e e  e m i g r a n t s ,  was r e d u c e d  
a lm o s t  t o  n o t h i n g .
The s o o t h i n g  or  s u g a r  plum sy s te m  was p ro m u lg a te d  i n
1832 i n  t h e  Act 3 W i l l . 4 ,  N o .3,  w hich  l i m i t e d  t h e  powers o f
s i n g l e  m a g i s t r a t e s  t o  t h e  i n f l i c t i o n  of  50 l a s h e s .  The
m a g i s t r a t e s  o f  t h e  H u n te r  R i v e r ,  N e w cas t le  and P o r t  S te p h e n s
were i n c e n s e d  by t h i s  a s p e r s i o n  on t h e i r  r e s p o n s i b i l i t y ,  a
r e a c t i o n  w hich  Bourke d id  n o t  c o n s i d e r  e x t r a o r d i n a r y  ' a s  i t
r e q u i r e s  much judgem ent  and m o d e r a t i o n  t o  overcome t h e
i n s t i n c t i v e  lo v e  o f  p o w e r . '  They o r g a n iz e d  p e t i t i o n s  f rom
t h e  f r e e  s e t t l e r s  p r o t e s t i n g  t h a t  u n p r e c e d e n te d  l a w l e s s n e s s
had a r i s e n  from t h e  c o n s e q u e n t  l e n i t y  o f  p un ishm en t  and l o s s
2
of m a g i s t e r i a l  r e s p e c t .
I n  d e fe n c e  o f  h i s  a c t i o n  Bourke c a l l e d  f o r  d e t a i l e d  
f l o g g i n g  r e t u r n s  and r e p o r t s  on t h e  s t a t e  o f  t h e  c o lo n y  f o r  
Sep tem ber  1833, f o r w a r d i n g  t h e s e  t o  t h e  m a g i s t r a t e s  and t o  
th e  C o l o n i a l  O f f i c e  a s  a  d e m o n s t r a t i o n  of t h e  s u f f i c i e n t  
s e v e r i t y  of  p u n ish m en t  u n d e r  t h e  new law .  The c a l l o u s  
b r u t a l i t y  of  t h e  r e t u r n s  and t h e  a lm o s t  unanimous a s s u r a n c e s
1. H e ra ld  19 March 1838 p . 2 .
2 .  H e ra ld  12 O c to b e r  1837 p . 3  ; TC 1837 Appendix  p . 7 8  
(Bourke t o  S t a n l e y  15 J a n u a r y  1835) .
by t h e  P o l i c e  M a g i s t r a t e s  of  t h e  t r a n q u i l  s t a t e  o f  t h e  c o lo n y  
co n v in ced  t h e  C o l o n i a l  O f f i c e  of  t h e  e f f i c a c y  of B o u r k e ' s  
m e a s u r e s ,  b u t  t h e  H u n te r  R i v e r  c l i q u e  was n o t  s a t i s f i e d .  A 
new p e t i t i o n  t o  t h e  K i n g ' s  Most E x c e l l e n t  M a je s ty  r e p e a t e d  
t h e  a l l e g a t i o n s .
Roger  T h e r r y ,  a  G-overnment O f f i c e r  and a c o m p a s s io n a te
I r i s h  C a t h o l i c ,  a t t a c k e d  th e  p e t i t i o n  i n  a pseudonymous
pam phle t  a d d r e s s e d  a s  a  l e t t e r  t o  S t a n l e y ,  S e c r e t a r y  of
S t a t e  f o r  t h e  C o l o n i e s ,  from an Unpaid M a g i s t r a t e .  I t  l e d
t o  v i r u l e n t  c o u n t e r  a t t a c k s  on b o th  T h e r r y  and B o u rk e ,  t o  a
r e v i s i o n  o f  th e  a l r e a d y  s ig n e d  p e t i t i o n  and i t s  c o n s e q u e n t
r e j e c t i o n  by t h e  C o l o n i a l  O f f i c e .  Bourke emerged
t r iu m p h a n t  f rom  t h i s  f i r s t  m a jo r  s k i r m i s h  b u t  th o u g h  he
s a t i s f i e d  t h e  C o l o n i a l  O f f i c e ,  t h e  g e n t r y  of t h e  H u n te r
2
R i v e r  were i n  no way a p p e a s e d .
I n  1835 th e  n o t o r i o u s  c a s e  of  t h e  c o n v i c t  W i l l i a m  W att  
gave them f u e l  f o r  h i s  p y r e .  Watt was c o n v i c t e d  of  e m b e z z le ­
ment and i n  1828 t r a n s p o r t e d  f o r  14 y e a r s .  A f t e r  a  b r i e f  
te rm  a t  W e l l i n g t o n  V a l l e y ,  p e n a l  s e t t l e m e n t  f o r  e d u c a t e d  
c o n v i c t s ,  he was employed as  a  c l e r k  i n  t h e  C o r p o r a t i o n
1 1 .
1. H.R.A. 1 . 1 8 . 2 3 - 4  (G-lenelg t o  B ourke ,  S e p a r a t e ,  11 J u l y  
1 835) .  R oger  T h e r r y  , O b s e r v a t i o n s  on t h e  'H o le  and 
C orne r  P e t i t i o n '  . . .  (Sydney,  1834) .
2 .  D.W. Rawson, ' P a c t i o n s  i n  N.S.W. P o l i t i c s '  p .1 2 3  s u g g e s t s  
t h a t  E .A .  S la d e  ( l a t e r  a  w i t n e s s  b e f o r e  t h e  M olesw or th  
Committee)  was d i s m i s s e d  i n  1834 b e c a u se  of  h i s  ex t re m e  
s e v e r i t y .  See P a r t  Two below f o r  e v id e n c e  a g a i n s t
t h i s .
1 2 .
O f f i c e  u n d e r  t h e  A rchdeacon ,  a t  some t im e  o b t a i n i n g  a  t i c k e t  
o f  l e a v e .  L a t e r  he became s u b - e d i t o r  of  t h e  G-azette and 
was a l l e g e d l y  r e s p o n s i b l e  f o r  much of  i t s  vehement  s u p p o r t  
o f  Bourke and o p p o s i t i o n  t o  t h e  e x c l u s i v e s  : f o r  d i s s e m i n a t i n g  
d o c t r i n e s  ' u t t e r l y  s u b v e r s i v e  of c o n v i c t  d i s c i p l i n e  and 
s u b o r d i n a t i o n . '
The f i r s t  a t t e m p t  t o  s u p p r e s s  him was e n g in e e r e d  n o t  by
t h e  r i g h t e o u s  H u n te r  R i v e r  d i s c i p l i n a r i a n s  b u t  by George
Cavenagh,  a  c l e r k  i n  t h e  G a z e t t e  O f f i c e  and a f t e r  W a t t ' s
d o w n f a l l ,  e d i t o r .  The Governor ,  t h e  P r i n c i p a l  S u p e r i n t e n d a n t
of  C o n v ic t s  and t h e  m a g i s t r a t e s  a t  Hyde P a rk  d e c l i n e d  t o  a c t
on C av en ag h ' s  c h a r g e s  of  i m m o r a l i t y  and t h e  c a se  was l e f t
2
f o r  Major Mudie of C a s t l e  F o r b e s .
1. James Mudie, The F e l o n r y  of Hew South  Wales 1837 (W a l te r  
S tone  e d .  M e lb o u rn e , 'i yb4) , p .73 . The d e t a i l s  a r e  
o b s c u r e ,  Mudie ( i b i d  p . 7 4 - 5 ,  104-5)  was confounded  by h i s  
c o n f l i c t i n g  i n t e n t i o n s  ; i n  showing t h e  s c a n d a l o u s l y  
s h o r t  t im e  i n  w h ich  Watt r e c e i v e d  employment i n  Sydney 
and a  t i c k e t  o f  l e a v e ,  he pushed t h e  d a t e  back  i n t o  
D a r l i n g ' s  g o v e r n o r s h i p ,  u n w i t t i n g l y  a c c u s i n g  t h e  wrong 
man of l e n i e n c y .  M a rg in a l  n o t e s  p u b l i s h e d  i n  W a l t e r  
S t o n e ' s  e d i t i o n  s u g g e s t  t h a t  he was t r a n s f e r r e d  t o  Sydney 
u n d e r  D a r l i n g  ( i b i d  p . 75 n .9 9 )  and g iv en  a t i c k e t  of  
l e a v e  u n d e r  Bourke ( i b i d  p .1 0 4  n . 1 1 4 ) .  Cf .  W .Molesworth ,  
R e p o r t  f rom  t h e  S e l e c t  Committee o f  t h e  House of  Commons 
on T r a n s p o r t a t i o n  ; T o g e th e r  w i t h  a  L e t t e r  f rom t h e  A rc h ­
b i s h o p  of  D u b l in  . . .  and Notes  by S i r  W il l iam  M o lesw o r th  
B a r t . (London, 1838) ,  f o o t n o t e  p . 1 8 .  T h is  copy o f  t h e  
r e p o r t  was p u b l i s h e d  f o r  M o le s w o r th ' s  c o n s t i t u e n t s  a t  
Leeds and i s  h e r e a f t e r  r e f e r r e d  t o  as  Leeds R e p o r t .
2 .  Cavenagh and Mudie (Mudie F e l o n r y  p .8 5 )  a t t r i b u t e d  
B o u r k e ' s  i n a c t i o n  t o  W a t t ' s  s u p p o r t  of him i n  t h e  G a z e t t e  
b u t  C a v en ag h ' s  odd c a r e e r  a f f o r d s  g rounds  f o r  d i s t r u s t ,  
see  J . D .  L a n g ' s  p r o s p e c t u s  -  F e rg u so n  V o l .  I l l  n o . 3025.  
and A.D.B. Y o l .  I  p . 2 1 6 .  Watt s a i d  t h a t  he  was a c t u a t e d  
by p e r s o n a l  f e e l i n g  and i n  th e  l i g h t  o f  W i l s o n ' s  good 
r e p o r t  o f  W a t t ' s  c h a r a c t e r  and h i s  a s s u r a n c e  of t h e  
r e m o te n e s s  of  t h e  o f f e n c e ,  B o u r k e ' s  i n a c t i o n  seems j u s t i ­
f i a b l e  -  H.R.A. 1 .1 8 .31  3-4  ( E n c lo s u r e  n o . 2 in  Bourke  t o  
G le n e lg  28 F e b r u a r y  18 3 6 . )
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James Mudie, most  s p e c t a c u l a r  o f  t h e  w i t n e s s e s  b e f o r e  
th e  M olesw or th  Com m it tee ,  was o u t s t a n d i n g  among B o u r k e ' s  
o p p o n e n t s .  W a t t ’s Humanitas  p a m p h le t  and a r t i c l e s  i n  
th e  G -aze t te , c e n s u r i n g  him s e v e r e l y  a t  t h e  t im e  o f  t h e  
t r i a l  f o r  m u t in y  o f  s i x  o f  h i s  c o n v i c t  s e r v a n t s ,  en rag ed  
him.^  I n  1835, th o u g h  n o t  w i t h o u t  f u r t h e r  h u m i l i a t i o n ,  
he r e v e n g ed  h i m s e l f  on b o t h  Watt and B ourke .
Watt had a l l e g e d l y  r e p l i e d  t o  a t t a c k s  i n  t h e  H e ra ld  
by a r r a n g i n g  f o r  a  p r o o f  copy of an a r t i c l e ,  s u p p r e s s e d  
by t h a t  p a p e r  t o  a v o id  a  l i b e l  c a s e ,  t o  be s t o l e n .  T h i s ,  
i t  was s a i d ,  he s e n t  by p u b l i c  p o s t  t o  t h e  g e n t l e m a n ^  
m a l ig n e d ,  t h a t  b e i n g  i n  law s u f f i c i e n t  p u b l i c a t i o n  f o r  
l e g a l  a c t i o n .  The H e ra ld  was a c c o r d i n g l y  c h a rg ed  w i t h  
l i b e l  b u t  n o t  o n l y  d id  t h e  a c t i o n  f a i l ,  i t  a l s o  l e d  t o  a  
s u s p i c i o n  o f  W a t t ’ s i m p l i c a t i o n .  He was c h a rg e d  w i t h  
f e l o n y  i n  t h e  Supreme C o u r t  and a c q u i t t e d  t h o u g h ,  on t h e  
r e p r e s e n t a t i o n  o f  Judge  B u r t o n ,  o r d e r e d  by t h e  Governor
1. Roger  T h e r r y ,  R e m in i s c e n c e s  of  T h i r t y  Y ears  R e s id e n c e  
i n  N. S . W.  " (London, 1 8 6 3 ) ,  p . 1 7 0 .
'E m ig r a n t  o f  1 8 2 1 ' ,  P a r t y  P o l i t i c s  Exposed i n  a  L e t t e r  
a d d r e s s e d  t o  t h e  R i g h t  Hon, t h e  S e c r e t a r y  o f  S t a t e  f o r  
t lie  C o l o n i e s . . T  (Sydney,  1834) . The l e t t e r  i s  
s i g n e d  ’H u m a n i t a s ’ . S i r  John E e rg u so n ,  B i b l i o g r a p h y  
of  A u s t r a l i a  V o l .  I I  (Sydney ,  1 945) ,  p .1 3 3  i s  
s a t i s f i e d  t h a t  Watt was t h e  a u t h o r .
H.
1to be removed to Port Macquarie.
Yet unsatisfied, Mudie charged him before a bench of 
magistrates ’with being a man of infamous character and an 
habitual liar, living in a state of adultery with a female 
runaway convict, and with having falsely slandered the
2complainant during his defence before the supreme court.'
The bench for this trial was abnormally large, several 
rural magistrates having, according to Mudie, 'joined their 
brethren the paid police magistrates of Sydney ... probably 
with the view of seeing that justice should be impartially 
administered.’ These men, explained Therry, were ’most of 
them prominent in their opposition to Sir R. Bourke's Act 
for defining the duties of magistrates.' Wilson, the 
presiding magistrate, reported that 'there were always four 
at least who were prepared to outvote the Police Magistrates' 
and though he felt bound to state that some of them were
1. BRA. 1.18.315- (Report from Wilson, enclosure 2 in 
Bourke to Clenelg, 28 February 1836). Therry Reminiscences, p.171 said that Mudie’s vindictiveness 
was responsible for the charge of felony before the 
Supreme Court, as a more proportionate charge would have 
resulted only in the loss of his ticket of leave and his 
removal from Sydney. Mudie, though convinced of Watt's 
guilt, said that he was in no way connected with the case, 
pudie Felonry p.86). These men were violently prejudiced 
against each other, but Mudie wrote only two years after 
the event and was less likely to be confused than Therry 
who wrote nearly 30 years later. Wilson in his report mentioned only Stephens, editor of the Herald, laying charges but it is possible that Mudie was the instigator.
2 . Mudie Felonry, p.86.
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g e n u i n e l y  o u t r a g e d  by W a t t ’ s a l l e g e d  w r i t i n g s ,  he  was
’com pel led  t o  b e l i e v e  t h a t  some gen t lem en  were g r e a t l y
a c t u a t e d  by a  d e s i r e  t o  i n c u l p a t e  t h e  head of  t h i s  G-overn- 
1
m e n t . ’
A f t e r  two weeks a l l  c h a r g e s  were abandoned save  t h a t  of
W a t t ’s f a i l u r e  t o  a t t e n d  t i c k e t  of  l e a v e  m u s t e r s  and he was
removed t o  P o r t  M acquar ie  where  w i t h  c o n s i s t e n t  f l a m b o y a n c e ,
he m a r r i e d  a  r i c h  widow and t h e n  drowned.
His i n d i s c r e t i o n s  were n o t  i n  t h e m s e lv e s  i m p o r t a n t .
I t  i s  h i g h l y  p r o b a b l e  t h a t  i n  r e t a i n i n g  h i s  t i c k e t  o f  l e a v e
he escaped  h i s  j u s t  d e s e r t s ,  b u t  i t  was on B o u r k e ' s  n o t
W a t t ' s  c o n d u c t  t h a t  t h e  c a se  t u r n e d .  The Watt a f f a i r
p ro v id e d  a  s p l e n d i d  o p p o r t u n i t y  f o r  e x p o s in g  t h e  c o r r u p t i o n
of t h e  Government b u t  a t  most i t  shewed some l a x i t y ,  c u l p a b l e
i n  a  p e n a l  s e t t l e m e n t  b u t  i n e v i t a b l e  i n  t h e  b u s t l i n g  f r e e
c o lo n y  t h a t  N.S.W. had become ; and i t  d id  n o t  e n t i r e l y
remove t h e  i m p u t a t i o n  t h a t  Bourke was n o t  a lways s t r i c t l y
i m p a r t i a l  i n  h i s  r e c o n c i l i a t i o n  of  t h e  i n t e r e s t s  of  t h e  c o n -
2
v i c t s  and t h e  som etim es  i r r i t a t i n g  f r e e  s e t t l e r s .  I t  i s
1. Mudie F e l o n r y ,  p .8 7  ; T h e r r y  R e m i n i s c e n c e s , p .1 7 2  ; 
HRA.1. 1 8 . 3 1 8 .
2.  I t  i s  u n l i k e l y  t h a t  Bourke d id  even t a c i t l y  e n co u rag e  
W a t t .
I n  November 1834, a f t e r  Watt  had been  some t im e  on th e  
G-azette and b e f o r e  t h e  s c a n d a l ,  Bourke t o l d  h i s  son  t h a t  
he would send him c o p i e s  of t h e  A u s t r a l i a n  ' t h e  f a i r e s t  
and b e s t  w r i t t e n  o f  t h e  p a p e r s ' .  24 November 1834. 
'Bourke  P a p e r s '  V o l . 6 .  M.S. ML A1733 p . 6 .
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i m p o r t a n t  as  a  f u r t h e r  d e m o n s t r a t i o n  of t h e  d i s s a t i s f a c t i o n  
of  t h e  f r e e  s e t t l e r s  o v e r  t h e  t r im m in g  of m a g i s t r a t e s ' 
powers and o v e r  t h e  i n s u b o r d i n a t i o n  which  t h e y  a l l e g e d  
r e s u l t e d .  I n s u b o r d i n a t i o n  c o n s i d e r a b l y  r e d u c ed  t h e  v a l u e  
of  c o n v i c t  l a b o u r .
T h is  c o n f l i c t  c o n t i n u e d  th r o u g h o u t  B o u r k e ' s  r u l e  and 
w i t h  t h e  d i s m i s s a l  i n  1836 of  a number of  m a g i s t r a t e s ,  
i n c l u d i n g  t h o s e  i n v o lv e d  i n  t h e  Watt a f f a i r ,  w i t h  t h e  
p e t i t i o n s  of  1836 and w i t h  much of  t h e  e v id e n c e  t a k e n  by t h e  
M olesworth  Com m it tee ,  i t  came p r o m i n e n t l y  b e f o r e  t h e  B r i t i s h  
Government .
I n  t h e  c o lo n y  i t  c o n t r i b u t e d  t o  t h e  g rowing  o p p o s i t i o n
t o  t r a n s p o r t a t i o n .  I t  i s  u n l i k e l y  t h a t  c o n v i c t  d i s c i p l i n e
and t h u s  th e  v a l u e  of  c o n v i c t  l a b o u r  were i n  f a c t  g r e a t l y
undermined by B o u r k e ' s  p o l i c y .  He h i m s e l f  t o l d  h i s  so n ,
’I  w i s h  I  co u ld  g i v e  any p r o b a b l e  a c c o u n t  of t h e  H u n te r  R i v e r
h o s t i l i t y  . . .  i n s u b o r d i n a t i o n  i s  no l o n g e r  t h e  theme t o  g u l l
th e  s i l l i e s t  g r a z i e r  on L i v e r p o o l  P l a i n s '  and t h a t  i t s  r o o t s
1
must l i e  i n  p e r s o n a l  i l l - f e e l i n g .
I t  i s  p r o b a b l e  t h a t  t h e  e f f i c i e n c y  o f  a s s i g n e d  l a b o u r  
d id  d e c l i n e  b u t  t h e  d e c l i n e  was due t o  t h e  in a d e q u a c y  of  t h e  
s u p p l y ,  which  f o r c e d  s e t t l e r s  t o  a c c e p t  even t h e  most
1 . S i r  R ic h a r d  Bourke t o  h i s  so n ,  26 Septem ber  1834.  
'Bourke  P a p e r s '  V o l .  6 M.S. ML A1733 p . 1 2 .
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r e f r a c t o r y  c o n v i c t s ,  n o t  t o  B o u r k e ' s  l e n i e n c y .  Borne of  
t h e  m a l c o n t e n t s  may have  been aware of  t h i s  b u t  t h e i r  
c o n s t a n t  h a r p i n g  on i n s u b o r d i n a t i o n  c r e a t e d  a w i d e s p r e a d  
b e l i e f  i n  i t .  T h is  b e l i e f ,  i r r e s p e c t i v e  of  t h e  f a c t s ,  
h e lp e d  shape  o p p o s i t i o n  t o  t r a n s p o r t a t i o n .  I n  June  1835 
H. H. M a c a r th u r ,  u n l i k e  h i s  more g r a c i o u s  r e l a t i v e s  a  s t e r n  
d i s c i p l i n a r i a n ,  a r t i c u l a t e d  t h i s  f e e l i n g  b e f o r e  t h e  Committee  
on I m m ig r a t i o n .
By t h e  p r e s e n t  s y s te m  of c o n v i c t  d i s c i p l i n e  t h e r e  i s  
n o t  a s u f f i c i e n t  r e s t r a i n t  upon t h e s e  men, t o  p r e v e n t  
t h e  i n d u l g e n c e  o f  t h e i r  v i c i o u s  p r o p e n s i t i e s .  I t  i s  
t h e r e f o r e  d e s i r a b l e  t o  o b t a i n  f r e e  men a t  l i b e r a l  wages 
f o r  a l l  a g r i c u l t u r a l  p u r p o s e s  as  t h e  s to p p a g e  of  wages 
f o r  l o s s e s  o c c a s io n e d  by n e g l e c t  of  d u t y ,  o p e r a t e s  a s  
a b e t t e r  c h ec k  upon t h e  f r e e  t h a n  t h e  p r e s e n t  c o n v i c t  
d i s c i p l i n e  on t h e  bond.
By 1835 c o n v i c t  l a b o u r  was no l o n g e r  f r e e ,  a d e q u a te  
n o r  e f f i c i e n t .  The i m p o s i t i o n  o f  t h e  ex p en se s  o f  t h e  p o l i c e  
and g a o l s ,  t h e  a t t a c k  on t h e  e x c l u s i v e s '  v i r t u a l  monopoly o f  
a s s i g n e d  c o n v i c t s ,  and t h e  d e c l i n i n g  u s e f u l n e s s  o f  t h e  c o n ­
v i c t s  re d u c e d  g r e a t l y  t h e  a d v a n ta g e s  of c o n v i c t  l a b o u r  and 
of t r a n s p o r t a t i o n  t o  N.S.W.
1 . 11 June  1835 i n  N.S.W. V & P 1835 p .3 1 5  -  r e f e r r e d  t o  
i n  D.W.A. B a k e r ,  'The S q u a t t i n g  A g e ' ,  i n  B u s i n e s s  
A rc h iv e s  and H i s t o r y , V o l .5  196 5, p . 113.
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Douglas Heath, an English Lawyer, saw with lucidity in his
paper on Secondary Punishments that 'exactly in proportion
as convict labour becomes less valuable, public feeling will
be aroused to a sense of its moral evils, and at the same
time be annoyed by the restraints which the necessities of
1a convict colony place upon all its inhabitants.'
Opinion in N.S.W. followed this pattern. In its
editorials protesting against the imposition of the police
and gaols expenses on the colony, the Herald complained that
'convict labour is not only expensive but destructive of
moral comfort and political rights' and that ' our country
is a gaol yard, our Governor and Council are a standing
committee to regulate the prison ; all the inhabitants are
prisoners', while the Colonist declared that N.S.W. was 'the
2great dunghill of the British Empire.'
To argue a direct causal connexion between the decreasing 
value of convict labour and Judge Burton's consequential 
charge of 1835 would be a gross distortion. It is unlikely 
that it was anything more than a profound horror at the moral 
state of the colony, the most depraved part of which cons­
tantly occupied him, which provoked him, yet his charge
1. TC 1837 Appendix p.270 and D.N.B. Vol.22 p.833-4.
2. Herald 10 August 1835 p.2 and 9 July 1835 p.2. 
Colonist 28 May 1835 p.170.
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and i t s  r e c e p t i o n  by t h e  c o l o n i a l  p r e s s  r e f l e c t e d  t h e  g rowing
a w aren es s  o f  t h e  e v i l s  o f  t r a n s p o r t a t i o n .
B u r to n  h i m s e l f  was an u p r i g h t  a b s te m io u s  man.
R e l i g i o n ,  was t o  him ’a p e o p l e ’s s o l e  s e c u r i t y  f o r  t h e i r
peace  and good o r d e r  -  f o r  t h e i r  w o r l d l y  p r o s p e r i t y  and
t h e i r  h i g h e s t  h a p p i n e s s ’ , democracy was ’n o t  f a r  a p a r t  from 
2
a n a r c h y . ’ These  a t t i t u d e s  were  c l i c h e s  b u t  B u r to n  was
d i s t i n g u i s h e d  by t h e  r i g i d i t y  of  h i s  c o n c e p t i o n  o f  r e l i g i o n
and j u s t i c e .  I n  1837 a  man was charged  i n  t h e  Supreme C o u r t
w i t h  f o r c i b l y  v i o l a t i n g  an o rphan  g i r l  aged a b o u t  13 o r  14
y e a r s .  E v er  c o n s c i e n t i o u s  B u r to n  q u e s t i o n e d  h e r  on r e l i g i o n
b e f o r e  h e a r i n g  h e r  e v i d e n c e ,  and f i n d i n g  h e r  c o m p l e t e l y
i g n o r a n t  of i t ,  r e f u s e d  t o  a c c e p t  h e r  o a t h  and d i s m i s s e d  
■3
t h e  c a s e .
While t h e  ’o t h e r  J u d i c i a l  p h y s i c i a n s  . . .  s lum bered  on
i n  c a r e l e s s  i n d i f f e r e n c e  to  t h e  m o ra l  h e a l t h  o f  t h e  c o l o n y ’ ,
4
he saw and p e r fo rm ed  h i s  d u t y .  I n  d i s c h a r g i n g  t h e  j u r y  a t  
t h e  c l o s e  o f  th e  s e s s i o n s  o f  t h e  Supreme C o u r t  f o r  1835,
Judge B u r to n  d e l i v e r e d  a c h a rg e  c o n c e r n i n g  c r im e  i n  t h e
1 . Wentworth s a i d  ’i t  was n o t  a t  a l l  s u r p r i s i n g  t h a t  t h e  
l e a r n e d  Judge B u r t o n ,  f o r  t h e  f i r s t  t im e  i n  h i s  l i f e  
d o m ic i l e d  i n  a  c o n v i c t  c o lo n y ,  shou ld  have  f e l t  
h o r r i f i e d  a t  t h e  amount o f  c r im e  t h a t  came u n d e r  h i s  
o b s e r v a t i o n . ’ C o l o n i s t  14 A p r i l  1836 p .115•
2.  The Charge i s  p r i n t e d  i n  TC 1837 Appendix  p .2 8 9 - 9 3  ; 
A u s t r a l i a n  26 March 1839 p .2  ( B u r t o n ' s  r e p l y  t o  a  f a r e ­
w e l l  a d d r e s s )  ; B u r to n  t o  James M a c a r th u r ,  23 F e b r u a r y  
1853 i n  ’M a c a r th u r  P a p e r s '  V o l .2 7  M.S. ML A2923 p .1 4 8 .
3. H e ra ld  13 F e b r u a r y  1837 p . 2 .
4 . G a z e t t e  14 O c to b e r  1837 p . 2 .
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colony. He read to the jury returns of capital convictions 
for the past three years, giving details of those of the 
present sessions and of several lurid undiscovered crimes 
and miscarriages of justice. These he attributed to 'an 
overwhelming defect of religious principle in the colony' ; 
to the disorderliness of road parties ; to the unauthorized 
occupation of waste lands by improper persons ; to the 
assignment of convicts in towns ; to the laxity in the 
licensing of public houses and to the almost total want of 
superintendance by masters of their assigned servants.
The colony reacted in a predictable manner : there were
those who felt, like the poor but honest emancipist farmer 
'Sir that's a good man - Sir that's an honest man', to others 
he was a base 'political judge.' The Colonist followed 
the farmer, warmly welcoming Burton as a new recruit to its 
mission of laying 'open the wounds and bruises and the 
putrifying sores with which the body politic of this country 
has hitherto been most unhappily covered'. It was gravely 
displeased by his proposal that 'innocent and rational
1. Convicts were worked on the roads both in and out of irons. I shall refer to those in irons as ironed or 
chain gangs and to those out of irons as road parties.
2. Herald 12 October 1838 p.2; James Macarthur , Hew South 
Wales, Its Present State and Future Prospects (London, 
1837), p.123 ; (Gazette 13 December 1833 p»£.
E n g l i s h  am usem ent ' sh o u ld  be p r o v id e d  on t h e  s a b b a t h  and i t
f e l t  t h a t  he a t t r i b u t e d  t o o  much t o  t h e  want o f  r e l i g i o u s
p r i n c i p l e  and t o o  l i t t l e  t o  t h e  i m p o r t a t i o n  of  a r d e n t  s p i r i t s ,
f o r  w h i l e  t h e  Government sp o n s o re d  t h e  work of  t h e  d e v i l ,
r e l i g i o n  c o u ld  n o t  b u t  f i g h t  i n  v a i n .  D e s p i t e  t h e s e
q u a l i f i c a t i o n s  i t  was d e l i g h t e d  t h a t  Judge B u r to n  had t a k e n
1
up arms a g a i n s t  t r a n s p o r t a t i o n .
The H era ld  s h a r e d  t h i s  e n t h u s i a s m ,  a t t e s t i n g  t h e  t r u t h
of  B u r t o n ' s  r em ark s  on t h e  s t a t e  o f  t h e  c o lo n y  an d ,  w i t h
t h e  C o l o n i s t , d e p l o r i n g  t h e  t r a n s p o r t a t i o n  of c o n v i c t s  ' t h e
d a t e  of whose b a n is h m e n t  from B otany  Bay would be k e p t  as  a
J u b i l e e  f o r  g e n e r a t i o n s  y e t  t o  c o m e . '  I t  to o  p o s t u l a t e d
a d d i t i o n a l  and p r e d i c t a b l e  c a u s e s  : t h e  J u r y  Laws w h ich
made no d i s t i n c t i o n  be tw een  t h e  f r e e  and t h e  f r e e d  and by
l e a d i n g  t o  im p ro p e r  v e r d i c t s ,  encouraged  c r im e ,  and t h e
Summary Pun ishm en t  B i l l ,  3 W i l l  4 ,  N o .3 of  1832, which  t h e
H era ld  c la im e d  had g iv e n  b i r t h  t o  g r o s s  i n s u b o r d i n a t i o n  and
' b l a c k e s t  c r i m e ' .  These  were  p a r t i c u l a r  m a n i f e s t a t i o n s  of
B o u r k e ' s  g e n e r a l  p o l i c y  of  f a v o u r i n g  and e n c o u r a g in g  c o n v i c t s ,
a  p o l i c y  whose f r u i t s  were  s e en  most c l e a r l y  i n  t h e  W att
c a s e ,  a  p o l i c y  a b h o r r e d  by t h e  e x c l u s i v e s  a s  t h e  pr ime c a u s e
2
of th e  w ic k e d n e s s  o f  t h e  c o lo n y .
21 .
1 . C o l o n i s t  3 December 1835 p .3 8 5  and 10 December 1835 
p .3 9 3 - 4 .
2 .  H e ra ld  30 November 1835 p . 2 .
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It was this preconception which led the Herald, while 
endorsing Burton’s remarks on the state of the colony, to 
disagree with his remedy. Not religion but a tightening of 
convict discipline was the editors’ panacea. They forgave 
the Judge for as ’a public officer he could not advocate a 
contrary principle.*
They were also induced to impute to Burton an assertion 
that there had been an increase in crime, for if Bourke's 
leniency had utterly undermined the harmonious convict 
discipline of Barling's stern rule, as they were convinced 
it had, then crime must have increased. In their first 
editorial on Burton's Charge they merely alluded to the 
increase in crime but in the second they assumed that 'the 
Judge has clearly proved the increase of crime' and that 
'it is now admitted by a Judge on the Bench and by reference 
to the Trials in the Supreme Court that crime is on the 
increase'. The Herald converted Burton’s Charge into a 
political issue.
The Australian, though it pointed out that Burton's 
statistics clearly shewed that there had been no increase in 
crime, denounced the charge as a 'mischievous and dangerous' 
attack on the Governor and the Gazette followed suit,
1 . Herald 3 Becember 1835 p.2.
23.
labelling it a 'political and party bench declamation'.
It was not, they protested, a sincere and responsible 
appeal but a cry for mutiny.
With the charge converted into an attack on his 
Government, Bourke found it necessary to defend himself.
He told G-lenelg,
I do not indeed imagine that Mr. Burton intended 
all that has been attributed to him by those who 
have perverted his language to party purposes.
Yet, as his address has been open to misrepresentation, 
and the Judge has been said to cast blame upon the 
Government for the unhappy condition in which he has 
described the Colony, it becomes necessary that I 
should endeavor to obviate the effect of such
1. Australian 24 November 1835 p.2 ; Gazette 15 December 
1835 p.3 and 5 December 1835 p.3 - in the latter 
article the Herald's effusion was attributed to 'the 
Major's fertile brain'. It judged Burton's pious 
justification for his Charge insufficient. Had it 
really been necessary 'it should have been addressed 
to the parties more intimately concerned - to wit, 
the Judges themselves and His Majesty's law officers'.
24.
1misrepresentation.
That there should he a large amount of crime was, he argued, 
inevitable in a penal colony. The only valid charge that 
could be laid against him would be that it had increased 
in greater proportion than the population, and this Burton’s 
own statistics disproved. In 1833, he had said, there had 
been 135 capital convictions, in 1834, 148 and in 1835, 116.
Not only the amount of crime, but also those causes of 
it which Burton had postulated were used as charges of 
Bourke’s maladministration.
In defending himself against the first imputation, that
1. HRA.1.18.228, 18 December 1835. It is possible that Burton did intend the implications of his charge. 
Certainly despite their difference in temperament,
Bourke admired Burton and requested when appointed from the Cape to N.S.W. that Burton should accompany him, 
(Bourke to Howick 21 July 1831 private, CO. 201/221) and 
’from their private letters they appear to have been on terms of intimate friendship. This relationship con­
tinued for a time after Burton came to N.S.W. In 1835, 
however, a coldness developed between them. Burton took offence because Bourke did not acquiesce in his claim to take seniority on the bench over Dowling.’
It seems unlikely that Burton would have demeaned him­
self by using his responsible position to attack the 
Governor but he was from the first prejudiced against N.S.W. by the reluctance with which he left the Cape 
and this further disappointment may have vitiated his 
impartiality. For this information, though not for 
the construction which I have put upon it, I am indebted 
to Dr. Hazel King.
Burton's letter to B0urke 24 December 1835 may be 
interoreted in either way - 'Bourke Papers' Vol.11 
M.S. ML A1738 No.116,7.
25.
the defect of religious principle derived from the in­
difference of the proper authorities, he reminded Glenelg 
of his assiduity in requiring a chaplain for Norfolk Island 
and of his controversial but comprehensive and generous 
measures for the material support of religion in the colony. 
In 1857 the G-azette, having suffered a sea change and 
dedicated itself to the interests of the ancient nobility, 
published a criticism of this despatch, commending with 
some surprise its ’tone of moderation and candour' and fully 
approving Bourke’s encouragement of religion, questioning 
only his tolerance of popery.
Road parties, Bourke said, were not as ill disciplined 
as Burton implied. They were no worse than under the 
previous Governor and moreover they were at present being 
diminished.
In admitting the prevalence of squatting and the 
extraordinary difficulty of controlling it, Bourke managed 
to strike a blow at his adversaries by referring to the root 
of the trouble. The depredation of the forbidden interior 
was headed not by the cattle stealer and sly grog seller but 
by ’the most influential and unexceptionable Colonists' who 
were no more eager than their humbler colleagues to pay for
1 . Gazette 14 October 1837 p.2.
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1
t h e  u se  of  t h e  l a n d .
The g r e a t  number o f  low p u b l i c  h o u se s  was he  a r g u e d ,  an 
u n a v o i d a b l e  e v i l  f o r  any  g r e a t e r  r e s t r i c t i o n  i n  l i c e n s i n g
2would l e a d  o n ly  t o  a  p r o l i f e r a t i o n  of  i l l i c i t  l i q u o r  s a l e s .
He was s u p p o r t e d  by t h e  G a z e t t e  and t h e  H e r a ld  i n  h i s  
d i s m i s s a l  of  -Burton’s p r o p o s a l  f o r  m a s t e r s  t o  a c t  a s  g a o l e r s  
o f  t h e i r  a s s i g n e d  s e r v a n t s  as  a t  once ’an i m p o l i t i c  and 
f r u i t l e s s  a t t e m p t ’ . They c o n f in e d  t h e i r  c r i t i c i s m  t o  t h e  
a s s ig n m e n t  o f  c o n v i c t s  t o  im p ro p e r  p e r s o n s  and t o  ’ t h e  l a x i t y  
of  d i s c i p l i n e  t h a t  i s  c h a r a c t e r i s t i c  of o u r  p r e s e n t  Govern-
3
m e n t . ’
1.  H.R.A. 1 .1 8 .2 3 0  (Bourke t o  G ie n e lg ,  18 December 1835) .  
B u r t o n ' s  c a s e  was s u p p o r t e d  by t h e  e v id e n c e  t a k e n  by t h e  
1835 Committee on P o l i c e  and Gaols  -  a lm o s t  a l l  o f  t h e  
w i t n e s s e s  com pla ined  a b o u t  t h e  s q u a t t e r s  (N.S.W. V & p 
1835 p . 3 2 5 - 6 ,  332,  3 3 4 - 5 . )  b u t  a s  R o b e r t s  p o i n t s  o u t ,  
most of  t h e s e  landow ning  w i t n e s s e s  a l s o  s q u a t t e d  and i t  
was i n  t h e i r  i n t e r e s t  t o  e x c lu d e  t h e i r  r i v a l s  and t o  
d i v e r t  a t t e n t i o n  f rom  t h e i r  own i l l e g a l i t y  by e x a g g e r ­
a t i n g  t h e  im p o r t a n c e  and b l a c k e n i n g  t h e  c h a r a c t e r s  of  
t h e  p o o r  s q u a t t e r s .  S .H. R o b e r t s ,  The S q u a t t i n g  Age
i n  A u s t r a l i a  1835-1847 (M .U .P . ,  1935) ,  p . 81 . Jam ison  
and Rank in  were  most  e x p l i c i t  i n  r e v e a l i n g  t h e i r  
i n t e r e s t s  -  N.S.W. V & P 1835 p . 3 3 7 , 3 5 0 .  See a l s o  
D.W.A. B ak er  op.  c i t .  p .1 1 0  and James M a c a r t h u r ' s  
a d m is s io n  -  TC 1837 Q.2884.
2 .  G a z e t t e  14 O c to b e r  1837 p . 2 .  His a s s e r t i o n  t h a t  th e  
m a t t e r  was i n  t h e  hands  of  t h e  m a g i s t r a c y  and no c o n c e rn  
of  t h e  Government provoked  an e n ig m a t i c  r e f e r e n c e  to
h i s  i n t e r f e r e n c e  i n  th e  c a s e  of  a  p u b l i c  ho u se  on t h e  
C ow pas tu res  Road.
3 .  H.R.A. 1 .1 8 .2 3 1  (Bourke t o  G i e n e l g ,  18 December 1835) .  
G a z e t t e  14 O c to b e r  1837 p . 2  ; H e ra ld  5 O c to b e r  1837 p . 2 .
2 7 .
B o u r k e ' s  was a  w e l l  r e a s o n e d  d e f e n c e ,  i n  some p l a c e s  
r e v e a l i n g  h i s  b i t t e r n e s s  to w ard s  t h e  e x c l u s i v e s ,  b u t  on th e  
whole  s a t i s f y i n g  t h e  C o l o n i a l  O f f i c e  and l a t e r ,  th o u g h  l e s s  
s o ,  even t h e  H era ld  and t h e  G a z e t t e . Meanwhile  a t t a c k s  
w i t h i n  t h e  c o lo n y  c o n t i n u e d  and e a r l y  i n  1836, a c c e p t i n g  t h e  
e x t r a p o l a t i o n  of  t h e i r  s e e r  t h e  H e r a l d , t h e  e x c l u s i v e s  used 
B u r to n  as  an a u t h o r i t y  on t h e  i n c r e a s e  i n  c r im e  i n  t h e i r  
p e t i t i o n  t o  t h e  House of  Commons.^ I n  h i s  d e fe n c e  Bourke 
so u g h t  t h e  o p i n i o n s  of  B u r t o n ' s  f e l l o w  ju d g es  on h i s  Charge 
and on t h e  i n c r e a s e  i n  c r im e .
Both  F o rb e s  and Dowling i n s i s t e d  t h a t  t h e  Charge was 
B u r t o n ' s  own p e r s o n a l  o p i n i o n ,  t h a t  t h e y  had n o t  been con­
s u l t e d ,  t h a t  t h e y  were  i l l  equ ipped  t o  c r i t i c i z e  i t  and 
would t h u s  r e f u s e  t o  comment. They b o t h  however ,  e m p h a t i ­
c a l l y  d e n ie d  t h a t  t h e r e  had been  any i n c r e a s e  i n  c r im e  o u t  o f
1. HRA.1 .1 8 .5 7 6  ( G l e n e l g  t o  B ourke ,  21 O c to b e r  1836) ; 
H era ld  5 O c to b e r  1837 p . 2 .  'We a r e  w i l l i n g  to  adm it  
t h a t  some p a r t s  o f  t h e  D e s p a tc h  a r e  w r i t t e n  in  a  f a i r  
s p i r i t  and t h a t  i n  some i n s t a n c e s  i t  a f f o r d s  s u f f i c i e n t  
answ ers  t o  o b j e c t i o n s  made by Mr. J u s t i c e  B u r t o n . '
2 .  HRA.1 .1 8 .3 9 6  ( e n c l o s u r e  A2 i n  Bourke t o  G le n e lg ,  13 
A p r i l  1836) 'Your P e t i t i o n e r s  would i n  t h e  f i r s t  p l a c e  
e n t r e a t  t h e  a t t e n t i o n  of  y o u r  H onourab le  House t o  t h e  
f e a r f u l  i n c r e a s e  of  c r im e  t h a t  has  o f  l a t e  y e a r s  t a k e n  
p l a c e  i n  t h i s  Colony ; t h e  p a r t i c u l a r s  o f  which  a r e  
f u l l y  s e t  f o r t h  . . .  i n  a  Charge d e l i v e r e d  by th e  
H onorab le  Mr. J u s t i c e  B u r to n  . . .  T h e s e ,  Your P e t i t i o n e r s  
c o n c e i v e ,  a f f o r d  f u l l  p r o o f  o f  t h e  a l a r m i n g  i n c r e a s e
and e x t e n t  o f  c r im e  i n  t h e  Colony ,  and c l e a r l y  e s t a b l i s h  
th e  n e c e s s i t y  f o r  some change  i n  a  sy s te m  t h a t  p ro d u c e s  
such  r e s u l t s . '
28
proportion to the population, opining rather that crime 
1had decreased.
In the same month, April 1836, B0urke received a letter 
from Burton in which he denied ’in the most unqualified 
manner having upon any occasion, either in public or private, 
expressed an opinion that there has been an encrease of 
crime in this Colony,' indeed, he said the records showed
2that the number of cases in the Supreme Court had declined. 
The subject once broached was not so easily quashed. The 
dispute continued, receiving most exhaustive treatment in 
Bland’s criticism of James Macarthur’s book in 1839» In 
1840 Burton re-entered the debate only to be again countered, 
by Whately, Archbishop of Dublin.^
In 1835 the Charge and its reception proved a manifes­
tation of the opposition to Bourke and of the growing aware­
ness of the evils of transportation. Later G-lenelg's 
judgement that 'Mr. Burton's statements are material rather 
as arguments for the discontinuance of the system than as
1. TC 1837 App.p.293-6. Despite his refusal to commit 
himself, Forbes managed to imply that some of Burton's 
judgements were a little hasty.
2. HRA. 1 .18.456-7 (Bourke to G-lenelg, 25 July 1836).
3. These will be treated in Part III, in reference to the 
Molesworth Committee's unquestioning acceptance of the 
Charge.
2 9 .
p r o o f s  t h a t  i t  has  b e e r  i l l  a d m i n i s t e r e d ' was t o  be
-]
j u s t i f i e d  by t h e  M olesw or th  R e p o r t .
1 . HRA. 1 .1 8 .5 7 6  (G-lenelg t o  Bourke 21 O c to b er  1 836) .  
A c t u a l l y  James S t e p h e n ’s judgement  -  see  m in u te  
GO.201 /248  p . 2 3 6 .
3 0 .
E a r l i e r  i n  1835 t h e r e  had been a n o t h e r  e v e n t  of  s i g n i f i c a n c e  
i n  t h e  deve lopm en t  of  o p i n io n  on t r a n s p o r t a t i o n  i n  N .S .W .,  t h e  
e s t a b l i s h m e n t  o f  t h e  A u s t r a l i a n  P a t r i o t i c  A s s o c i a t i o n .  I t  
seemed a t  f i r s t  t o  have l i t t l e  o v e r t  connex ion  w i t h  t h e  q u e s ­
t i o n  of  t r a n s p o r t a t i o n  beyond t h e  p l a t i t u d i n o u s  f a c t  t h a t  t h e  
c h a n g in g  c h a r a c t e r  o f  N.S.W. from a p e n a l  s e t t l e m e n t  t o  a  f r e e  
c o lo n y  i n s p i r e d  i t ,  y e t  i t  was t h e  f o r m a t i o n  of  t h e  A .P .A. 
w hich  l e d  e v e n t u a l l y  t o  t h e  i n s t i t u t i o n a l i z a t i o n  and c o n s i s ­
t e n c e  i n  th e  l a t e  t h i r t i e s  of s u p p o r t  f o r  and o p p o s i t i o n  t o
1
t r a n s p o r t a t i o n .
1. A.G.Y. M elb o u rn e ,  E a r l y  C o n s t i t u t i o n a l  Development  i n  
A u s t r a l i a  1934 ( Q . U . P . , 1 9 o 3 ) ,  P a r t  I I I  C h a p te r  IV, a rg u e s  
t h a t  t h e  A . P . A . , formed i n  a n t i c i p a t i o n  of  a  new N.S.W. Act 
i n  1836, was a  d i r e c t  r e s u l t  o f  e f f o r t s  by t h e  l i b e r a l s  and 
e m a n c i p i s t s ,  p a r t i c u l a r l y  s i n c e  1828, t o  g a in  r e p r e s e n t a t i v e  
governm ent  and c i v i l  e q u a l i t y  f o r  e m a n c i p i s t s . .  On 26 J a n ­
u a r y  1833 t h e y  had h e ld  a  t u r b u l e n t  m e e t in g  a t  w h ic h ,  d e s ­
p i t e  James M a c a r t h u r ’ s c o u ra g eo u s  a t t e m p t  t o  oppose  t o  t h e  
r a b b l e  h i s  v e r y  r e a s o n a b l e  v iew s on t h e  p r e s e n t  u n f i t n e s s  of  
t h e  c o lo n y  f o r  f r e e  i n s t i t u t i o n s ,  i t  was a g re e d  t o  p e t i t i o n  
f o r  them .  When Bulwer  r e c e i v e d  t h e  p e t i t i o n  i n  Septem ber  
1834 he r e p l i e d  a t  o n c e ,  e x p a t i a t i n g  bn t h e  a p a t h y  w i t h  
w h ic h  B r i t a i n  v iewed h e r  c o l o n i e s  and th e  need f o r  a r e p r e ­
s e n t a t i v e  i n  t h e  I m p e r i a l  P a r l i a m e n t  t o  p r e s s  c o l o n i a l  I n ­
t e r e s t s .  For  t h i s  p o s i t i o n  he o f f e r e d  h i s  s e r v i c e s ,  r e q u i r ­
i n g  o n ly  t h a t  t h e  e x p en se s  of  h i s  o f f i c e  and o f  a  s e c r e t a r y  
s h o u ld  be d e f r a y e d  by th e  c o lo n y .  When t h i s  r e p l y  r e a c h e d  
t h e  c o lo n y  a n o t n e r  m e e t i n g ,  t h e  f i r s t  of  t h e  A . P . A . ,  was 
c a l l e d .
l e  Roy however a r g u e s  t h a t  t h e  m e e t in g  of  1833 was a  m an i­
f e s t a t i o n  of  ’m u tu a l  c o o p e r a t i o n '  be tween t h e  f a c t i o n s  and 
t h a t  even James M a c a r th u r  backed t h e  s t r u g g l e  ’i n  t h e  a b ­
s t r a c t  t h o u g h  he f e l t  t h a t . . . t h e  c o lo n y  was n o t  y e t  r e a d y . ’ 
P . E .  Le Roy, 'The E m a n c i p i s t s .  Edward E a g a r  and t h e  S t r u g g l e  
f o r  C i v i l  L i b e r t i e s ' ,  in~ J , R . A . H . S . ,V o l .4 8  1962 p . 2 9 1 - 3 .
The n a r r o w ly  b a sed  Committee M a c a r th u r  p ro p o se d  ( C o l o n i s t  
2 June  1836 p .1 7 4 )  does n o t  s u g g e s t  g r e a t  sympathy  w i t h  t h e  
o b j e c t s  of t h e  m e e t i n g ,  b u t  t h a t  i t s  c a l l e r s  i n c l u d e d  Mudie 
and Savage and t h a t  t h e  H e r a l d , th o u g h  con tem ptuous  of  t h e  
t o n e  of  t h e  m e e t i n g ,  s u p p o r t e d  t h e  p e t i t i o n ,  i n d i c a t e s  t h a t  
Melbourne  has  o v e r s i m p l i f i e d .  F o r  H era ld  s e e  J .D .  Lang, 
H i s t o r i c a l  and S t a t i s t i c a l  Account  of N.S.W. (London,  1834) ,  
V~ol.I p .3 3 3 - 5 .
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The f i r s t  m e e t in g  on 29 May 1835 was g iv e n  wide s u p p o r t  
by t h e  r e p r e s e n t a t i v e  c h a r a c t e r  of  i t s  c a l l e r s  and by i t s  
c o m p reh en s iv e  o b j e c t s .  Of t h e  e i g h t  m a g i s t r a t e s  who c a l l e d  
i t ,  two l a t e r  s i g n e d  t h e  o p p o s in g  e x c l u s i v e s ’ p e t i t i o n  and 
t h e  i n c l u s i o n  o f  B i n g l e  i n  p a r t i c u l a r  t e s t i f i e d  t o  i t s  want 
of f a c t i o n a l i s m .  B i n g l e ,  a l r e a d y  n o t o r i o u s  in  h i s  own r i g h t  
f o r  B o u r k e - b a i t i n g  was a l s o  i n v o lv e d  l a t e r  i n  1835 w i t h  Mudie 
i n  th e  Watt a f f a i r ,  f o r  which  he was d i s m i s s e d  f rom  th e  
m a g i s t r a c y  i n  J a n u a r y  1836.
The avowed o b j e c t s  o f  t h e  m e e t in g  and t h e  d i s c u s s i o n  a t  
i t  a l s o  a v o id ed  t h e  most c o n t r o v e r s i a l  i s s u e s .  The C o l o n i s t , 
an e x c l u s i v e  s y m p a t h i z e r ,  h e r a l d e d  i t s  a p p ro a c h  w i t h  
e n th u s ia s m  : ' t h e  o b j e c t  o f  t h e  m e e t in g  i s  t o  f a c i l i t a t e
t h e  a t t a i n m e n t  o f  f r e e  i n s t i t u t i o n s  f o r  t h e  c o lo n y  . . .  one 
i n  r e f e r e n c e  t o  w hich  t h e r e  i s  b u t  one o p i n io n  among a l l  
s e n s i b l e  p e o p le  i n  N .S .W .,  t o  w h a te v e r  d i v i s i o n  of  our  
anomalous s o c i e t y  t h e y  may r e s p e c t i v e l y  b e l o n g . ' B o th  t h e  
H era ld  and t h e  C o l o n i s t  l a t e r  v i r u l e n t  i n  t h e i r  o p p o s i t i o n  t o  
t h e  A .P .A . ,  commended t h e  r e s p e c t a b l e  a t t e n d a n c e  a t  t h e  
m e e t i n g . 1 2
1. B i n g le  and Johnson  ; HRA.1 .1 6 .7 1 9 - 2 3  (Bourke t o  
G-oderich, 24 August  1832) .
2 .  C o l o n i s t  28 May 1835, p .1 7 2  and 4 June  1835 p .1 7 9 ,
H era ld  T June  1835 p . 2 .  I t  s a i d  t h a t  ’a  c o n s i d e r a t i o n  
of  t h e  ex trem e  v i t a l i t y  o f  t h e  m a t t e r s  t r e a t e d  o f  i n  
t h a t  com m unica t ion  £ f rom  B u lw e r ]  drew from  t h e i r  s e a t s  
i n  t h e  i n t e r i o r  a  number of  gen t lem en  i n  o r d e r  t h a t  t h e y  
m ig h t  be p r e s e n t  a t  t h e  d i s c u s s i o n . '
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Wentworth,  t h e  main s p e a k e r ,  c o n c e n t r a t e d  on u n c o n t r o -  
v e r s i a l  i s s u e s  : t h e  need f o r  N.S.W. t o  e x e r c i s e  g r e a t e r
i n f l u e n c e  i n  h e r  own a f f a i r s  ; t h e  s o l u t i o n ,  r e p r e s e n t a t i v e  
and r e s p o n s i b l e  governm ent  ; and t h e  means,  a  c o l o n i a l  
a d v o c a te  in  t h e  B r i t i s h  P a r l i a m e n t .  To g iv e  f o r c e  t o  h i s  
a rgum ent  he used  t h e  p r e s e n t  b e t e  n o i r ,  t h e  u n j u s t  i m p o s i t i o n  
of  t h e  P o l i c e  and Gaols e x p en ses  on t h e  c o l o n i a l  t r e a s u r y ,  
d e c l a r i n g  t h a t  a  c o l o n i a l  a g e n t  would ' i n t e r p o s e  be tween 
t h e i r  i n t e r e s t s  and t h e  r a p a c i t y  of t h e  m i n i s t e r ,  t h e  w e i g h t  
o f  h i s  i n f l u e n c e . '
He p ro p o se d  t o o  t h a t  membership  of t h e  newly  formed 
a s s o c i a t i o n  sh o u ld  be r e s t r i c t e d  t o  t h o s e  s u b s c r i b i n g  a t  
l e a s t  £1 p e r  annum f o r  f o u r  y e a r s  f o r  t h e  ex p en se s  of  t h e  
c o l o n i a l  a d v o c a t e ,  and e l i g i b i l i t y  f o r  t h e  managing c o m m it tee  
t o  t h o s e  s u b s c r i b i n g  £5 .  The q u a l i f i c a t i o n  was n e c e s s a r y ,  
he s a i d ,  b e c a u se  ' t h e  i m p o r t a n t  m easu re s  which  t h e y  had u n d e r  
c o n s i d e r a t i o n  were  more l i k e l y  t o  be fo rw a rd e d  by th e  u n i t e d  
t a l e n t  and i n t e l l i g e n c e  which  p r o p e r t y  n a t u r a l l y  combined 
w i t h  i t s e l f . '  Though by making no d i s t i n c t i o n  be tw een  f r e e  
and f r e e d ,  t h i s  d id  n o t  c o r r e s p o n d  e n t i r e l y  w i t h  t h e  g e n t r y ' s  
c r i t e r i o n  of w o r t h w h i l e n e s s ,  y e t  i t  was s u f f i c i e n t l y  i l l i b e r a l  
t o  p rovoke  one H i p k i s s  t o  o b j e c t  t h a t  ' i t  was unw ise  t o  
e x c lu d e  a c o n s i d e r a b l e  s h a r e  of  i n t e l l i g e n c e  . . .  on t h e  
s c o r e  of  p e c u n i a r y  c o n s i d e r a t i o n '  and t o  r e t a i n  t h e  s u p p o r t  
o f  some e x c l u s i v e s .  Of t h e  194 s u b s c r i b e r s  a d v e r t i s e d  i n
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t h e  H e ra ld  i n  1835 a t  l e a s t  24 s ig n e d  t h e  e x c l u s i v e  p e t i t i o n  
w h ich  t h e  A .P .A .  p rovoked  i n  1836.
D e s p i t e  so ' p l a u s i b l e  and in n o x io u s*  a b e g i n n i n g ,  by 
t h e  end o f  t h e  y e a r  t h e  r e a l  d e m o c r a t i c  o b j e c t s  o f  t h e
l e a d e r s  became e v i d e n t  and ' t h e  a s s o c i a t i o n  was d e s e r t e d  . . .
2by a l l  i t s  members of  w e a l t h  and c h a r a c t e r . '  They saw 
t h a t  t h e  f u n d a m e n ta l  p l a t f o r m  of t h e  A .P .A .  was th e  
e x t e n s i o n  o f  c i v i l  e q u a l i t y  t o  e x - c o n v i c t s .
I t  was t h e  a w are n es s  o f  t h e  o b j e c t s  o f  t h e  A .P .A .  and 
of  i t s  e f f i c i e n t  and p u r p o s e f u l  o r g a n i z a t i o n  t h a t  i n s t i g a t e d  
th e  c o u n t e r  o r g a n i z a t i o n  of t h e  e x c l u s i v e s  and l e d  b o t h  t o  
g r e a t e r  m i l i t a n c y ,  a  m i l i t a n c y  w h ich  was e x te n d ed  f rom i t s  
avowed o b j e c t ,  t h e  a t t a i n m e n t  of f r e e  i n s t i t u t i o n s ,  t o  t h e  
q u e s t i o n  of  t r a n s p o r t a t i o n .  T h is  p r o c e s s  was a l o g i c a l  
e x t e n s i o n  of  t h e  c a r d i n a l  c o n c e rn  of  t h e  two p a r t i e s ,  bu t  
f o l lo w e d  a p a t h  a t  t im e s  made t o r t u o u s  by t h e  p r e s e n c e  of
1. C o l o n i s t  4 June  1835, p . 1 7 9 - 8 0 ,  H e ra ld  8 June  1835,
I 5 June  1835, 6 August  1835, 7 Septem ber  1835.
2 .  Mudie F e l o n r y  p . 1 6 1 - 2 .  By August  some were aware of
t h i s .  The C o l o n i s t  13 August  1835 p .2 5 9 ,  p r i n t e d  a  
l e t t e r  from 'Humphrey H e a r - a l l '  p a ro d y in g  A .P .A .  
r e s o l u t i o n s  ; ' 1 .  That  no member s h a l l  v o t e  f o r  any
p e r s o n  . . .  u n l e s s  i t  s h a l l  be n o t o r i o u s  t h a t  he e i t h e r  
i s  o r  h a s  been  l i v i n g  w i t h  a  co n cu b in e  ; i t  b e i n g  t h e  
i n t e n t i o n  of  t h i s  c lu b  t o  s u p p o r t  l i b e r a l  men . . .
2 .  T hat  no member of  t h i s  c lu b  s h a l l  r e f u s e  t o  v o t e  
f o r  any c a n d i d a t e  f o r  o f f i c e  i n  t h e  P a t r i o t i c  A s s o c i a ­
t i o n  m e r e ly  b e c a u se  he i s  a  P o r t  M acquar ie  o r  s e c o n d -  
s e n t e n c e  man ; i t  b e in g  a  f u n d a m e n ta l  p r i n c i p l e  of 
t h i s  c lu b  t h a t  a l l  men a r e  e q u a l . '
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f a c t o r s  c o n f l i c t i n g  w i t h  t h e  b a s i c  p o l i t i c a l  a im s .
1835 marked t h e  b i r t h  o f  s i g n i f i c a n t  o p p o s i t i o n  t o  
t r a n s p o r t a t i o n .  The economic v a lu e  of c o n v i c t  l a b o u r ,  i t s  
main j u s t i f i c a t i o n ,  was red u c ed  by t h e  i m p o s i t i o n  on t h e  
c o l o n i a l  r e v e n u e  of  c o n v i c t  e x p e n s e s ,  by  th e  i n c r e a s i n g  
in a d e q u a c y  of  t h e  s u p p l y  of c o n v i c t s  and by t h e i r  a l l e g e d l y  
i n c r e a s i n g  i n e f f i c i e n c y .  I t s  e f f e c t  on th e  m o ra l  s t a t e  o f  
s o c i e t y  to o  was s u b j e c t e d  t o  c r i t i c a l  a n a l y s i s  and t h e  
o r g a n i z a t i o n  t h a t  was t o  embody and d e v e lo p  o p i n io n  was 
f o u n d e d .
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CHAPTER I I  
THE COLONY DIVIDED
C o n te m p o r a r i e s  a c c e p t e d  t h a t  t h e  d i v i s i o n  o f  o p i n io n  
on t r a n s p o r t a t i o n  i n  t h e  l a t e  t h i r t i e s  c o r r e s p o n d e d  w i t h  t h e  
e x c l u s i v e  e m a n c i p i s t  s p l i t .  W i l l ia m  Bland w r o t e  i n  1850 
t h a t  ’t h e  a b o l i t i o n  of  t r a n s p o r t a t i o n  t o  t h i s  c o lo n y  was 
c a r r i e d  o u t  a t  t h e  i n s t a n c e  of  a  s m a l l  body of  c o l o n i s t s  
whose names (ab o u t  427) were appended t o  a  p e t i t i o n ’ , 
i d e n t i f y i n g  most e x p l i c i t l y ,  o p p o s i t i o n  t o  t r a n s p o r t a t i o n  
w i t h  t h e  e x c l u s i v e s .  I n  1839 ' J u n i u s ’ t o l d  t h e  e d i t o r s  of 
th e  H e ra ld  t h a t  t h e  d e f e n d e r s  of  t r a n s p o r t a t i o n  were  Dema­
gogues p r e t e n d i n g  t o  be th e  ’p r o m o te r s  o f  t h e  p o l i t i c a l  and
m o ra l  r e g e n e r a t i o n  of  t h e i r  c o u n t r y ’ , a d v o c a t e s  o f  e q u a l
1
r i g h t s  and c la m o u r e r s f o r  s e l f - g o v e r n m e n t .
T h is  d i v i s i o n  was n o t  a d i r e c t  conseq u en ce  of  t h e  avowed 
o b j e c t s  o f  t h e  two p a r t i e s .  The P a t r i o t i c  A s s o c i a t i o n  was 
founded  t o  h a s t e n  t h e  a c h ie v e m e n t  o f  f r e e  i n s t i t u t i o n s  and 
th e  p e t i t i o n  of  1836 w hich  c o n f e d e r a t e d  t h e  e x c l u s i v e s ,  t o  
d e l a y  t h i s .  The e x c l u s i v e s '  a ims were  c o n s i s t e n t  : t h e y
m a i n t a i n e d  t h a t  w h i l e  t r a n s p o r t a t i o n  c o n t in u e d  f r e e  i n s t i t u -
1. D r a f t  l e t t e r  t o  S i r  G h as . P i t z r o y  26 Sep tem ber  1850 i n  
'Lang P a p e r s '  M.S. ML A2229 p .1 0 8 ,  s e e  a l s o  d r a f t  t o  
f E a r l  Grey] 30 November 1850 i b i d  p . 1 1 5 - 6 .  H e ra ld  
13 F e b r u a r y  1839 p . 2 .
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tions were undesirable and should be postponed until trans­
portation was abolished, but the A.P.A. persisted in 
advocating the continuance of a system so ill calculated to 
promote its apparent object. The channelling of opinion 
depended not on the manifest objectives of the two parties 
but on the basic political question that divided them.
This was reinforced by economic and moral considerations 
but at the core of opinion on transportation was the emanci­
pist struggle for power in N.S.W.
The most vocal discussion on the economic value of trans­
portation came in the forties after the threat of the 
thirties had become a reality, but in response to the changing 
character of the colony and to the enforced recognition of 
the actual effects of the discontinuance of transportation, 
the personnel of the two sides had altered. During the 
thirties there was considerable free immigration which by 
the forties formed a body, exempt from the social and politi­
cal squabbles of the two older parties, its energies concen­
trated rather on wresting from them their established economic 
power. The emancipist battle for equality had been virtually 
won under Bourke so, faced with a common danger, the old 
parties put by ill feeling and cooperated for mutual protec­
tion. With the acute depression of the early forties these 
men either sank into insignificance or merged with the new
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r i c h  -  t h e  s q u a t t e r s .  I t  was be tw een  t h e s e  men and t h e  
f r e e  e m ig r a n t  l a b o u r e r s  t h a t  t h e  q u e s t i o n  was d e b a te d  i n
i
t h e  f o r t i e s .
The d e fe n c e  was l e d  by t h e  s q u a t t e r s ,  u n a b le  t o  a t t r a c t  
f r e e  men t o  t h e  i n t i m i d a t i n g  l o n e l i n e s s  o f  th e  A u s t r a l i a n  
b u sh ,  and s u p p o r t e d  by men l i k e  James M a c a r th u r ,  one o f  t h e  
most  f o r m i d a b l e  o p p o n e n ts  o f  t r a n s p o r t a t i o n  i n  t h e  t h i r t i e s ,  
c o n v e r t e d  i n  t h e  f o r t i e s  when f r e e  im m ig r a t i o n  proved  
i n s u f f i c i e n t  t o  s a t i s f y  t h e  demand f o r  l a b o u r .  Opposing 
them were t h e  e m ig r a n t  l a b o u r e r s  and m e c h a n ic s ,  f i g h t i n g  t o
keep  ou t  c o n v i c t  l a b o u r  and t o  m a i n t a i n  t h e  h i g h  r a t e  of
2wages w hich  l a c k  of  c o m p e t i t i o n  had a l low ed  them.
These e l e m e n t s ,  though  p r e s e n t  i n  t h e  t h i r t i e s  were  as  
p r e s s u r e  g r o u p s ,  n e g l i g i b l e .  The e m a n c i p i s t  e x c l u s i v e
1. D. W. Rawson, ' F a c t i o n s  i n  N.S.W. P o l i t i c s ' ,  C h a p te r  
19 ; A.C.V. M elbourne ,  E a r l y  C o n s t i t u t i o n a l  D e v e lo p ­
ment p .2 2 9 ,2 3 0  ; M. Roe, Quest  f o r  A u t h o r i t y  i n  
E a s t e r n  A u s t r a l i a  1833-1831 (M .U .P . ,  19^5) ,  p . ^ 8 - 9 .
2.  D.W.A. Baker  op. c i t .  p .1 1 2 - 3  p o i n t s  ou t  t h a t  t h i s  
d i v i s i o n  was n o t  c l e a r  c u t  b u t  th e  p rob lem  i s  y e t  
u n s o lv e d  and as  an a d m i t te d  o v e r s i m p l i f i c a t i o n ,  t h e  
d i s t i n c t i o n  has  some t r u t h .
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1
r i v a l r y  dom ina ted  N.S.W. u n t i l  t h e  l a t e  t h i r t i e s .
The c l e a r e s t  d i v i s i o n  o f  o p i n io n  on t h e  economic v a l u e
2o f  a s s i g n e d  c o n v i c t s  f e l l  be tween  s m a l l  and l a r g e  l an d o w n ers  
and t o  a  g r e a t  d e g re e  c o r r e s p o n d e d  w i t h  t h e  two p a r t i e s .
The e x c l u s i v e s ,  t o  m a i n t a i n  t h e i r  a r i s t o c r a t i c  l i f e  were
1. K. F i t z p a t r i c k ,  S i r  John F r a n k l i n  i n  Tasmania  1837-43 
(M .U .P . ,  1949)» p . 222-3 and T.A. d o g h la n ,  Labour  and 
I n d u s t r y  i n  A u s t r a l i a  (O x fo rd ,  1918) ,  V o l . I  p.1'90-1 
t r a n s p o s e  t h e  d e b a t e  o f  t h e  1 8 4 0 ’s t o  t h e  183 0 ’s .
The o p p o n en ts  of t r a n s p o r t a t i o n  i n  t h e  3 0 ' s  were n o t  i n  
f a v o u r  of  h i g h  w ages .
In  December 1835 a number of  im m igran t  w o rk e r s  who had 
a r r i v e d  s i n c e  1830 o r g a n iz e d  a  mem oria l  t o  t h e  B r i t i s h  
Government p r o t e s t i n g  t h a t  t h e y  had been m is l e d  by f a l s e  
p ro p ag a n d a  a b o u t  wages i n  N.S.W. and a s k i n g  f o r  compen­
s a t i o n  b u t  t h e  p e t i t i o n  was l i g h t l y  d i s m i s s e d  and t h e  
o r g a n i z a t i o n  i t  i m p l i e d ,  an i s o l a t e d  example i n  t h e  
t h i r t i e s .  ERA. 1 .1 8 .5 1 6 - 2 5  ( E n c lo s u r e  i n  Bourke t o  G-lenelg 
2 Sep tem ber  1836) ,  730-1 ( r e p l y  14 A p r i l  1837) .
The s q u a t t e r s  t o o ,  t h o u g h  by t h e i r  v i g o r o u s  e x p a n s io n  
f o r c i n g  t h e m s e lv e s  on t h e  a t t e n t i o n  of  t h e  g overnm en t ,  
d id  n o t  a s s e r t  t h e m s e lv e s  i n  t h e  t h i r t i e s  a s  a  d e f i n e d  
i n t e r e s t  g r o u p .  B e fo re  t h e  Act of  1836 t h i s  was n a t u r a l  
n o t  o n ly  b e c a u se  of  t h e  i n c h o a t e  n a t u r e  o f  th e  movement 
and of  i t s  main e x i s t e n c e  m e r e ly  as  an e x t e n s i o n  of  
f r e e h o l d  l a n d o w n e r s h ip  b u t  a l s o  b e c a u se  most s q u a t t i n g  
was i l l e g a l .  I n  1836 l e a s e h o l d  o u t s i d e  t h e  19 c o u n t r i e s  
was i n t r o d u c e d  b u t  th o u g h  some w e a l t h y  s q u a t t e r s  a dvo­
c a t e d  t h e  c o n t i n u a n c e  of  a s s ig n m e n t  i n  1838 th e y  had no 
r e a l  power b e f o r e  t h e  4 0 '  s . (Roe Quest  f o r  A u t h o r i t y  
P - 7 1 ) .
2 .  I  s h a l l  n o t  t r e a t  i n  d e t a i l  h e r e  a t t i t u d e s  t o  t h e  u s e  of  
c o n v i c t s  on p u b l i c  w orks .  A few v i s i o n a r i e s  opposed 
t r a n s p o r t a t i o n  i n  i t s  e n t i r e t y  b u t  most  s e t t l e r s  r e c o g ­
n i s e d  t h e  v a l u e  of t h i s  l a b o u r  and t h e  i m p o s s i b i l i t y  of  
i t s  e a r l y  r e p l a c e m e n t  by f r e e  l a b o u r .  They f e l t  t o o  
t h a t  t h e  m o ra l  e f f e c t s  o f  c o n v i c t s  w o rk in g  i n  gangs was 
f a r  l e s s  t h a n  t h a t  of  c o n v i c t s  i n s i n u a t e d  t h r o u g h o u t  
t h e  community.
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n e c e s s a r i l y  w e a l t h y  w hich  i n  N.S.W. g e n e r a l l y  i m p l i e d  th e  
o w nersh ip  of  l a n d ,  w h i l e  t h e  b u lk  of  t h e  A .P .A .  l a y  i n  
m e rc h a n t s  and s m a l l  s e t t l e r s .  The v a lu e  of  c o n v i c t  l a b o u r  
t o  b o t h  g roups  d e c l i n e d  s h a r p l y  i n  t h e  t h i r t i e s  t h r o u g h  i t s  
i n c r e a s i n g  in a d e q u a c y ,  i n e f f i c i e n c y  and e x p en se .
Though i n  t h e  t w e n t i e s  t h e  Government had g i v e n  lan d  t o  
t h o s e  who r e l i e v e d  them of  t h e  m a in te n a n c e  o f  c o n v i c t s ,  
i n e v i t a b l y  t h e  s low g ro w th  i n  t h e  numbers t r a n s p o r t e d  soon 
f a i l e d  t o  s a t i s f y  t h e  r a p i d l y  i n c r e a s i n g  demand. As 
W akef ie ld  had s e e n  i n  1829 so James M a ca r th u r  saw i n  1837 
t h a t  ' t h e  p o r t i o n  f a l l i n g  t o  t h e  s h a r e  of  e a c h  a s s i g n e e  must  
i n  e v e r y  s u c c e e d i n g  y e a r  become l e s s  and l e s s  ' . A l l  employers  
s u f f e r e d  f rom  t h i s  in a d e q u a c y  b u t  by t h e  A ss ignm ent  R e g u la ­
t i o n s  of  1835 t h e  s m a l l  s e t t l e r s  were  saved  from t h e  r u i n  
which  would have f o l lo w e d  from a  d i s t r i b u t i o n  by a c r e a g e ,  
and th e  b r u n t  was borne  by t h e  l a r g e r  s e t t l e r s .
The c o lo n y  as  a  w h o le ,  i n  p a y in g  t h e  e x p e n se s  o f  t h e  
p o l i c e  and g a o l s  f rom  t h e  c o l o n i a l  r e v e n u e ,  s h a r e d  much of 
th e  i n c r e a s e d  c o s t  o f  c o n v i c t  l a b o u r  b u t  i t  was t h e  l a r g e r
1. L. Robson,  The C o n v ic t  S e t t l e r s  of A u s t r a l i a  (M .U .P . ,
1965) ,  p .1 6 8  g i v e s  f i g u r e s  showing an i n c r e a s e  of  l i t t l e  
more t h a n  52°/o i n  t h e  numbers t r a n s p o r t e d .
E. G r .  W a k e f i e ld ,  A L e t t e r  f rom Sydney 1829 (Everyman, 
London 1929) ,  p . 3 8 , 4 2 .  James M a ca r th u r  t o  t h e  Sydney 
P e t i t i o n  Com m it tee ,  11 J a n u a r y  1837 i n  ' P e t i t i o n s  t o  
th e  King 1 8 3 5 - 7 ’ , M.S. ML A284 p . 2 8 .
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settlers, among them the Macarthurs, James Mudie and 
Sir Edward Parry^ who argued that B0urke’s sugar plum system 
had made it impossible to exact any satisfactory labour from 
convicts without giving them indulgences almost equal to 
wages of freemen.
Major Mitchell, Surveyor General, disagreed, insisting 
that assigned convicts were cheaper than free labour, and 
Alexander Harris estimated that,
their cost might be about half that of free labourers ;
whilst between fear of being flogged and hope of
getting a little indulgence in the matter of ration,
2their labour was nearly or quite equal.
Hannibal Macarthur1 2s dogmatic opinion may be attributed 
to peevishness engendered by Bourke's interference with his 
tyrannous conception of convict discipline, a grievance 
under which James Mudie also laboured. Moreover both Mudie 
and Parry were disenchanted by N.S.W. and with no further 
financial interest in it, may have exaggerated the position 
in a very natural desire to impress the Molesworth Committee. 
Even so it is unlikely that James Macarthur would have
1. e.g. Herald 12 October 1837 p.3 (Sandv Macalpin) and 
TC 1837 Q'.601-6 (Mudie), TO 1838 Q.66 (Macarthur),
Q.628-33 (Parry).
2. TC 1838 Q.903-9 (Mitchell) and Alexander Harris, 
Settlers and Convicts p.66-7.
opposed a s s ig n m e n t  i n  which he r e t a i n e d  an i n t e r e s t ,  had i t  
been as  cheap  as  H a r r i s  t h o u g h t .
B o th  t h e  M a c a r th u r s  and H a r r i s  may have been  r i g h t .
The M a c a r th u r s  may have e x a g g e r a t e d  b e c a u se  t h e i r  o p p o s i t i o n  
t o  t r a n s p o r t a t i o n  r e s t e d  on o t h e r  g rounds  and t h i s  s u p p l i e d  
an a d d i t i o n a l  a rg u m e n t ,  and H a r r i s ,  b e c a u se  he d id  n o t  con ­
s i d e r  t h e  q u e s t i o n  from t h e  e x p e r i e n c e  of  a  m a s t e r  who had 
t o  pay  f o r  i n d u l g e n c e s  and a t  t h e  same t im e  s u f f e r  h i s  c o n ­
v i c t s ’ l a z i n e s s  and v i n d i c t i v e n e s s .  N e v e r t h e l e s s  t h e  c o s t  
o f  i n d u l g e n c e s  would have  v a r i e d  c o n s i d e r a b l y  be tw een  m a s t e r s .  
James M a c a r th u r ,  b e c a u se  he found  t h a t  c o n v i c t s  worked b e s t  
u n d e r  g e n e ro u s  t r e a t m e n t  and b e ca u se  of h i s  own h u m a n i ty ,  
p r o b a b l y  p a id  more t h a n  m o s t .  Dungaree  s e t t l e r s  e x e r c i s e d  
g r e a t e r  p e r s o n a l  s u p e r v i s i o n  and u sed  c h e a p e r  i n c e n t i v e s ,  
r e w a r d i n g  t h e i r  c o n v i c t s  n o t  w i t h  wages b u t  w i t h  p a s s e s  f o r  
a  few days  i l l i c i t  f ree d o m .  I n  t h i s  manner i t  i s  l i k e l y
t h a t  s m a l l  s e t t l e r s  b e n e f i t e d  more f rom  c o n v i c t  l a b o u r  t h a n
2
d id  t h e  l a r g e  l a n d o w n e r s .
Not o n ly  d id  t h e  l a r g e  s e t t l e r s  b e n e f i t  l e s s ,  t h e y  
co u ld  a l s o  a f f o r d  f r e e  l a b o u r .  T h is  caused  f u r t h e r  d i v e r -
4 1 .
1. D. W. Rawson, ’P a c t i o n s  i n  N.S.W. P o l i t i c s ’ p .3 4  
a c c e p t s  t h i s  view b u t  i t  seems an o v e r s i m p l i f i c a t i o n .
2 .  TG 1837 Q .598-9  (Mudie) 2356 (B r e to n )  A. H a r r i s ,  
S e t t l e r s  and C o n v ic t s  p . 6 8 .
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gence in attitudes to transportation. While the owners 
of large established properties were making each year great 
profits, which could be diverted to paying free labour, the 
replacement of convict with free labour was impracticable 
for small settlers. Not only would the extra amount 
necessary for wages have been greater than that for large 
settlers, but in any case, they did not have available 
viable resources. The large landowners went on from the 
inescapable fact that the inadequacy of convict labour 
necessitated the employment of free labour, to ask,
Is it practicable that free labour and convict labour 
should be carried on with advantage upon the same 
establishment. Or is it justifiable to bring the 
labourer of unblemished character and conduct into 
competition with one who is expiating his crimes - 
thus subjecting innocence not only to the danger of
1. Australian 15 October 1839 p.2 and TO 1837 Q.419^(ylacarthur). Most settlers accepted without question 
the superiority of free over convict labour but some 
preferred convicts. (e.g. James Walker PP HC 1831 Vol.7 
Paper 276 Q.816,1387-9 ; Campbell in Roe, Quest for 
Authority p.71).
The Australian insisted that free labour ’from inexper­
ience of the country is not worth a fifth part of the 
labour of an assigned convict'. Ex-convicts certainly 
were more familiar with Australian conditions but the only advantage of a newly arrived convict over a new immigrant was that he could be forced into, and retained on unpalatable jobs like shepherding. These arguments 
generally subserved polemics for or against transpor­
tation .
4 3 .
c o n t a m i n a t i o n ,  b u t  i n  some d e g r e e  t o  t h e  p e n a l t i e s  
o f  g u i l t . 1
The c o re  of t h i s  p rob lem  l a y  l e s s  i n  t h e  p r e c i o u s  in n o c e n c e  
o f  t h e  v i l l a g e  l a b o u r e r  t h a n  i n  t h e  f e a r  t h a t  l a b o u r  would 
be d i s c r e d i t e d  by i t s  a s s o c i a t i o n  w i t h  c o n v i c t i s m ,  t h a t  t h e  
p r e s e n t  a v e r s i o n  of  f r e e  e m i g r a n t s  t o  p a r t a k e  i n  t h e  rew ard s  
of  c r im e would c o n t i n u e .
As c o n v i c t  l a b o u r  by i t s e l f  was i n c r e a s i n g l y  e x p e n s i v e ,  
i n a d e q u a t e  an d ,  u sed  c o n c u r r e n t l y  w i t h  f r e e  l a b o u r ,  con­
t a m i n a t i n g ,  many co n c lu d ed  t h a t  as  soon as  p o s s i b l e  i t  
sh o u ld  be d i s p e n s e d  w i t h  a l t o g e t h e r .
A n e c e s s a r y  accompaniment  o f  t h i s  d e c i s i o n  was a  
c o n f i d e n c e  i n  B r i t a i n ' s  competence  t o  s u p p l y  t h e  e n s u in g  
d e f i c i e n c y  by f r e e  e m i g r a t i o n .
I n  1837 w h i l e  James M a ca r th u r  was i n  London p r e s s i n g  a 
v ig o r o u s  a t t a c k  on a s s i g n m e n t ,  an I m m ig r a t i o n  Committee i n  
N.S.W. was c a l c u l a t i n g  t h a t  10,000  e x t r a  l a b o u r e r s  were 
n e c e s s a r y  t o  s u p p l y  t h e  e x i s t i n g  demand. C o n f ro n ted  by 
t h i s  c r i s i s  t h e  m i l i t a n c y  o f  t h e  e x c l u s i v e s  and th e  H era ld  
f a l t e r e d  b u t  t h e y  q u i c k l y  l a t c h e d  o n to  t h e  new p a n a c e a ,  
i n d e n t u r e d  l a b o u r  f rom I n d i a ,  and t h e  d r o u g h t  of  1838 and 
1839 e n a b le d  them t o  r e a f f i r m  t h e i r  o p p o s i t i o n .  When th e
1. James M a c a r th u r  t o  P e t i t i o n  Committee 11 J a n u a r y  1837
i n  ' P e t i t i o n s  t o  t h e  King 1 8 3 5 - 7 ’ M.S. ML A .284 p .2 8 - 9  ; 
TC 1838 Q .736-7  (P a rr y ) .
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end of t r a n s p o r t a t i o n  was announced i n  O ctober  1839 th e
1
H era ld  g r e e t e d  t h e  news w i t h  u n e q u i v o c a l  d e l i g h t .
By th e  e a r l y  f o r t i e s  M a c a r th u r  and many of  h i s  f e l l o w  
e x c l u s i v e s  were  a d v o c a t i n g  a  r e t u r n  t o  a s s i g n m e n t .  The 
A u s t r a l i a n  d e fe n d ed  h i s  p o s i t i o n ,
He t h o u g h t  i n  1837 and he o b v i o u s l y  t h i n k s  t h e  same now, 
t h a t  t r a n s p o r t a t i o n  and a s s i g n m e n t  sh o u ld  n o t  be d i s ­
c o n t i n u e d  u n t i l  such  an amount o f  e m ig r a n t s  had been 
i n t r o d u c e d  as  would p r e v e n t  any d e f i c i e n c y  of  l a b o u r . . .  
i t  i s  c l e a r  t h a t  we have  n o t  t h a t  a d e q u a te  s u p p l y  of
l a b o u r ,  w hich  i n  Mr. M a c a r t h u r ’ s eyes would a lo n e
2j u s t i f y  t h e  d i s c o n t i n u a n c e  of a s s i g n m e n t .
The o p p o s in g  a t t i t u d e s  of  t h e  e x c l u s i v e s  and t h e  l a r g e  l a n d ­
owning l i b e r a l s  Jam ison  and Wentworth  have been a t t r i b u t e d  
i n  v iew of t h i s  v o l t e  f a c e  by t h e  e x c l u s i v e s ,  t o  t h e  a c c u ra c y  
o f  t h e  l i b e r a l s '  e s t i m a t e  of t h e  s i t u a t i o n ,  ’t h e y  r e a l i z e d  
t h a t  w h a te v e r  t h e  d i s a d v a n t a g e s  of  t r a n s p o r t a t i o n ,  t h e  p o o l  
o f  f r e e  l a b o u r  was s t i l l  so  s m a l l  t h a t  t h e  o v e r a l l  r e s u l t  of
1. H e ra ld  22 F e b r u a r y  1838 p . 2 ,  5 A p r i l  1838 p . 2 ,  7 May 
1838 p . 2 ,  16 O c to b e r  1839 p . 2 ,  20 November 1839 p . 2 .
I t  r i d i c u l e d  t h e  M o n i t o r ’s s u g g e s t i o n  f o r  a  t a x  on 
a s s i g n e e s  t o  pay  f o r  t h e  c o n t i n u a n c e  of  c o n v i c t  l a b o u r  
when th e  money would o b v i o u s l y  be  f a r  b e t t e r  s p e n t  on 
t h e  i n t r o d u c t i o n  o f  f r e e  l a b o u r .
2 .  A u s t r a l i a n  4 J a n u a r y  1842 p . 2 .
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t h e  a b o l i t i o n  of  t r a n s p o r t a t i o n  would be a g a i n s t  t h e i r  
1
i n t e r e s t s . '
T h is  a rgum ent  cou ld  be s u p p o r t e d  by a t t r i b u t i n g  t h e  
e x c l u s i v e s ' b l i n d  f a i t h  and t h e  l i b e r a l s ’ a c c u r a t e  judgem ent  
t o  t h e i r  g e n e r a l  a t t i t u d e s  to w ard s  t h e  B r i t i s h  Government 
b u t  th o u g h  i t  i s  t r u e  t h a t  t h e  v o l t e  f a c e  of t h e  e x c l u s i v e s  
was b a s i c a l l y  a  r e c o g n i t i o n  o f  t h e i r  i n a c c u r a t e  ju d g em en t ,  
i t  was a  judgement  o f  more t h a n  t h e  p r o b a b l e  t i d e  of 
im m i g r a t i o n .  D u r in g  t h i s  p e r i o d  t h e r e  was an i m p o r t a n t  
deve lopm ent  whose i n f l u e n c e  t h i s  a rgum ent  i g n o r e s  : t h e
d e c l i n e  of  e x c l u s i v e  e m a n c i p i s t  i l l  f e e l i n g .  Though i t  i s  
t r u e  t h a t  t h e  l e a d e r s  of  t h e  A .P .A .  d id  n o t  c o n t i n u e  t o  
b e n e f i t  f rom t r a n s p o r t a t i o n  i n  t h e  same d e g re e  as  t h e i r  
humble s u p p o r t e r s ,  y e t  t o  e x p l a i n  t h e  o p p o s in g  p o s i t i o n s  of  
t h e  two p a r t i e s  p u r e l y  i n  t e rm s  of economic i n t e r e s t  and 
a c c u r a c y  of  judgement  i s  t o  i g n o r e  i m p o r t a n t  m o ra l  and 
d e c i s i v e  p o l i t i c a l  c o n s i d e r a t i o n s .
1 . D. W. Rawson op. c i t .  p . 3 4 .
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As the debate on the economic effects of transportation on 
N.S.W. changed in the forties so did that on its moral 
effects. In the thirties it subserved the political 
interests of the exclusives and in the forties, the economic 
interests of the free immigrant workers. Though the latter 
used the rhetoric of the moralists, their real interest lay- 
in maintaining high wages rather than in shielding their 
children from depravity. The squatters were even less 
moved by this consideration. Although many of them stayed 
to found great dynasties in Australia, most of them in the 
forties, regarded themselves as Don Juans exploiting a 
virgin and unsophisticated land. The moral implications 
of convict labour, irrelevant to these men and subordinate 
to the economic interests of those of the older parties who 
supported them, were developed by the churches and adopted 
by those whose economic interest made their use expedient.
In the thirties too, opinion on the social effects of 
transportation did not entirely correspond with that on its 
economic value but, excluding the clergy who very naturally 
opposed so depraving an institution, the groups involved 
differed from those of the forties.
There was firstly, a platitudinous division between the 
upper and lower classes, a division overridden and obscured 
in the forties by economic interests. The upper classes of
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colonial society though no less vicious than the commonalty, 
from a deep sense of their responsibility as leaders of the 
community and by their influence, tended to have more 
restrained conventions of conviviality and to keep their 
indiscretions private. The riotous and public drunkenness 
abhorred by the opponents of transportation as an inevitable 
result of that system, was mainly a prerogative of the lower 
orders whose appreciation of its vileness was dulled by 
long familiarity.
More important was the influence of men’s criminal or 
law abiding past. Unlike the forties when the squatting 
supporters of transportation were distinguished by having 
no 'stake in the land', in the thirties both sides were 
committed to N.S.W. This committment, channelled in 
different directions by the persisting influence of the 
penal origins of the colony, led to the incompatible claims 
in which the debate on the social issue lay.
The patriotism of the exlusives was best exemplified
1. In 1836 Dr. Thompson, Deputy Inspector of Hospitals, 
told G-lenelg that if he intended ’to make this new 
world anything but what it is at present, a perfect 
earthly Pandemonium' he should 'increase the propor­
tion of free emigrants of good character, while a total 
stop should be put to the further importation of con­
victs.' 16 June 1836 GO.201/258 p.599.
Thompson most clearly demonstrated his pretensions in 
his account of education in the colony. See letter 
to G-lenelg 24 July 1836 GO.201/258 p.617.
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by the Macarthurs . Of James, head of the family and leader
of N.S.W. Society, the Australian wrote with perspicuity,
New South Wales is the land of his birth, beneath the 
surface of its soil are inhumed the remains of those 
who gave him his birth and it must be his daily ... 
prayer that the relics of his own mortality may be 
left at rest under the same clods - riches and rank 
have arisen to him that (according to all human con­
ception) it was impossible he could have inherited, 
enjoyed or entailed on any other spot on the terres- 
trial globe but the Cowpastures of Australia.
Australia offered to many a chance to carve out places in 
the sun denied to them in Europe : to the exclusives it
offered social eminence, to the masses, meat and drink.
Having tasted the manna of power and prestige the 
exclusives were not only jealous of their hold on so 
bountiful a land and their primacy within it, but also, 
after reaching the top of a rather sordid penal colony the 
only means by which their prestige could yet increase was 
the conversion of that colony to one free and respected.
In 1836 Major Edward Macarthur reminded the Colonial 
Office of 'all the pains my family have gone to, to render
1. Australian 13 April 1839 p.2.
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New South Wales a place for sons of honourable condition.' 
Later in the same year, agitating for an increase in free 
emigration he warned that unless 'it be the desire of the 
Government ... to render Grime triumphant and this now 
valuable colony intolerable as a place of residence for 
reputable men, something must be done to mitigate the 
growing evil.'
The exclusives' petition of 1836 to the King's Most 
Excellent Majesty most humbly shewed that the prosperity of 
the colony was counterbalanced by the most appalling degra­
dation, arising 'more than all from the continual influx of 
transported criminals'. They prayed that the abomination 
should cease before the introduction of free institutions 
that they might receive them in their 'constitutional purity, 
and transmit them in that purity to their children ; so that
this distant land of their adoption may be rendered worthy
2of the parent state.'
It was not only the desire to hold onto and increase 
the lustre with which the peculiar origin of the colony had
1. Edward Macarthur to Sir George Grey, 21 April 1836 and 
27 November 1836 CO.201/258 p.139, 203.
2. H.R.A. 1.18.393-4 (Enclosure A1 in -Bourke to Glenelg,
13 April 1836) ; see also Gazette 14 October 1837 p.2, 
Herald 23 November 1835 p.2 ; Colonist 15 January 1835 
p.21, 5 March 1835 p.75; Gazette 25 November 1837 p.2.
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i n v e s t e d  them w hich  provoked  t h e  e x c l u s i v e s 1 comm inat ion  on 
th e  m ora l  s t a t e  o f  N.S.W. T h e i r  b a s i c  i n t e n t i o n  was t o  
smear th e  bum pt ious  e x - c o n v i c t s  who were t h r e a t e n i n g  t h e i r  
monopoly of power i n  t h e  c o lo n y ,  b u t  t h e i r  p r o t e s t s  were 
couched i n  t h e  l a n g u a g e  o f  t h e  m o r a l i s t s .  With  t h e  e d i t o r s  
o f  t h e  H e ra ld  t h e y  i n s i s t e d  t h a t  t h e y  cou ld  n o t  ’u n d e r s t a n d  
th e  p a t r i o t i s m  o r  th e  m ora l  f e e l i n g  o f  t h a t  man who would 
d e s i r e  t o  p e r p e t u a t e  th e  sy s tem  whereby h i s  n a t i v e  c o u n t r y  
i s  r e n d e r e d  t h e  r e c e p t a c l e  f o r  t h e  o u t c a s t s  of t h e  B r i t i s h  
E m p i r e . ' 1
The e m a n c i p i s t s  d e r i v e d  t h e i r  p a t r i o t i s m  f rom  t h e  same 
s o u rc e  as  t h e  e x c l u s i v e s ,  f rom  t h e  p e n a l  o r i g i n  of  th e  
c o lo n y  and from  t h e i r  committment t o  i t .
I n  1813 M acquar ie  had warned B a t h u r s t  t h a t  f r e e  
s e t t l e r s  coming t o  N.S.W. ’Should  C o n s id e r  t h a t  t h e y  a re  
Coming t o  a  C o n v ic t  C o u n t ry ,  and i f  t h e y  a r e  t o o  proud or  
to o  d e l i c a t e  i n  t h e i r  f e e l i n g s  t o  a s s o c i a t e  w i t h  th e  Popu­
l a t i o n  of t h e  C o u n t ry ,  t h e y  Should C o n s id e r  i t  i n  t im e  and 
bend t h e i r  Course  t o  some o t h e r  C o u n t r y . ’ T h is  n o t i o n  t h a t  
N.S.W. , founded  f o r  c o n v i c t s  and ’by t h e i r  L ab o u r ,  I n d u s t r y  
and E x e r t i o n s  . . .  c o n v e r t e d  from a b a r r e n  W i ld e r n e s s  o f  
Woods i n t o  a  t h r i v i n g  B r i t i s h  C o l o n y , ’ was t h u s  t h e  h e r i t a g e
1. H era ld  27 March 1839 p .2  -  see  M. Roe Quest  f o r  
A u t h o r i t y  C h a p te r  2 .
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and just reward of the emancipists, was fully developed by 
Macquarie and his minions.
The vision survived, in 1855 a small emancipist settler 
protested against the Herald * s attack on the new assignment 
regulations,
What was this country originally? Has not convict 
labour ... improved it and settled it and made it 
what it is? Or are we to be told that it has been 
done by your beloved emigrants? ... So long as the 
Government do not immediately pay the passage home 
of the prisoner who becomes free, he has a natural 
claim on the land of the country, which fact was
pconstantly recognised by Governor Macquarie.
This conviction of their inherent right to the land, com­
bined with their ostracism by the exclusives, created among 
the emancipists a strong corporate spirit and a perverted 
pride in their position. Alexander Harris frequently 
remarked on this and Hr. Lang was harrowed by their 'actually 
glorying in the recollection of having once been outcasts
3from society for their crimes.'
1. H.R.A. 1.7.775-6 (Macquarie to Bathurst, 28 June 1813) ; H.R.A. 1.10.551 (Emancipists' Petition, enclosure in Macquarie to Bathurst, 22 October 1821).
2. Herald 4 June 1835 p.2.
3. J.D. Lang, Transportation and Colonization (London, 1837), 
p.67, Historical and Statistical Account of N.S.W.
(London, 1837), Vol.il p.397-8, and TG 1837 <5.3653.
For Harris see Russel Ward, The Australian Legend 
(O.U.P., 1962), p.54-5.
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The emancipists saw that their honour was hound up 
with transportation, that in denigrating transportation 
the exclusives were casting aspersions on them, the human 
beings represented by the abstract term. In defending 
themselves and their eligibility for civil rights, they 
found it necessary to defend transportation.
The division in the debate on the social effects of 
transportation corresponded with economic interest in so 
far as many small free settlers supported the ex-convicts.
The defence of transportation was extended however by the 
inclusion of emancipist artisans who, though their wages 
in the acute labour shortage of the thirties were little 
affected by the competition of convict labour, did not share 
the small settlers’ interest in assignment. Nor did the 
wealthy and respected emancipists join their natural economic 
group, the exclusives, for dissension on the moral implica­
tions of transportation accorded with criminal record. This 
debate too, helps to explain the positions of some of the 
leaders of the A.P.A.
William Charles Wentworth, by his paternal lineage and 
his worldly estate seemed destined not merely for the ranks, 
but for leadership of the exclusives yet he fell into the 
clutches of the ex-convicts and into a defence of transpor­
tation. His own motives for this unseemly course lay
53.
mainly in his desire for power and station. Denied
acceptance by the exclusives and convinced of the need for
representative government, he adopted liberal doctrines and
consequently the emancipist cause, seeking to gain eminence
in a changed system. His initial rejection however had
been a result of his mother's convictism and for long after
his discovery of this he was imbued with a determination to
revenge himself on those who had so contemptuously used
him. This certainly was not a manifestation of the
emancipists’ pride in convictism but it blended with their
resentment at being dismissed on such grounds and led him
2to a perverse espousal of the role thrust upon him.
William Bland too was influenced not only by his
1. In 1818 John Macarthur senior, previously a close 
friend, by refusing to allow Wentworth to marry his 
daughter, opened the breach. It continued until 1840 
when, the strife between the old parties dissipated, 
Wentworth was reconciled with John's son James.
A.G.V. Melbourne, W. C. Wentworth (Brisbane 1934) 
p.23,31,60.
2. His consistently indecorous behaviour would indicate 
this, particularly the riotous party he held at Vaucluse 
two days before Darling sailed in 1831. See J. Mudie 
Felonry n.40, Sir W.E. Parry 'Australian Journal' Vol.II 
M.3. ML A631 p.102-3 (19 October 1831). J.D. Lang, 
Historical and Statistical Account 1837, Vol.II p.384 
says he 'uniformly identified himself with the views and 
claims of the emancipists.' By 1836, though still 
loyal, he shed some of his most extreme tenets and 
admitted his belief that there was some correlation 
between property and intelligence - Herald 9 May 1836
P. 2.
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committment  t o  l i b e r a l  i d e a s  b u t  a l s o  by h i s  e x c l u s i o n  from  
p o l i t e  s o c i e t y .  As a n a v a l  o f f i c e r  in  I n d i a  i n  1813 he had 
k i l l e d  a  man i n  a  d u e l  and was t r a n s p o r t e d  f o r  seven  y e a r s .  
A f t e r  l i t t l e  more t h a n  a  y e a r  i n  A u s t r a l i a  he was pardoned  
and began p r i v a t e  p r a c t i c e  b u t  a l t h o u g h  h i s  c o n v i c t i o n  had 
been  h o n o u r a b l e ,  h i s  e n f o r c e d  a s s o c i a t i o n  w i t h  t h e  c o n v i c t s  
had u n f i t t e d  him f o r  i n t e r c o u r s e  w i t h  t h e  g e n t e e l .  His 
n a t u r a l  i n c l i n a t i o n  t o  l i b e r a l i s m  r e i n f o r c e d ,  he d ev e lo p ed  
a t t i t u d e s  so ex trem e  t h a t  i n  1819 he com pla ined  t o  B a t h u r s t  
of  t h e  i l l i b e r a l i t y  of M a c q u a r i e ' s  l a n d  g r a n t s  t o  e m a n c i p i s t s  
and i n  1820, t o  B ig g e ,  o f  M a c q u a r i e ' s  v a n i t y  i n  d e c l i n i n g  t o  
admit  him t o  G-overnment House.  D u r in g  th e  t w e n t i e s  and 
t h i r t i e s  he i n v o lv e d  h i m s e l f  i n  t h e  e m a n c i p i s t s '  s t r u g g l e  
f o r  c i v i l  r i g h t s  and r e p r e s e n t a t i v e  governm en t ,  becoming i n  
1835 Chairman o f  t h e  Committee of C o r re sp o n d en c e  of t h e  
A .P .A . ,  r e s p o n s i b l e  f o r  a l l  comm unica t ion  w i t h  i t s  P a r l i a ­
m e n ta ry  Agent  i n  London. Bland d id  n o t  s h a r e  W en tw o r th 's  
n o b le  l i n e a g e  b u t  he was w i d e ly  r e s p e c t e d  as  a  d o c t o r  and as  
a  p h i l a n t h r o p i s t  and he had c o n s i d e r a b l e  p r o p e r t y  a c q u i r e d  
by g r a n t s  f o r  s e r v i c e s  r e n d e r e d  t o  t h e  c o lo n y .  He was a
1. B land t o  B igge  3 O c to b e r  1820 and 6 June  1820 Bonwick 
T r a n s c r i p t s  Box 24 p . 5179-80 and Box 22 p .4 3 1 6 - 8 .  
P r o b a b l y  M acquar ie  was t r y i n g  t o  a v o id  a s s o c i a t i n g  w i t h  
e x - c o n v i c t s  w h i l e  B igge  was i n  N.S.W. F o r  t h i s  i n f o r ­
m a t io n  I  am i n d e b t e d  t o  John R i t c h i e  ANU.
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gen t lem an  b u t  i n  t h e  l e t t e r s  he w ro te  f o r  t h e  A .P .A .  he 
s u p p o r t e d  on e v e r y  g round  t h e  m o n s t ro u s  e v i l  o f  t r a n s p o r ­
t a t i o n  . ^
Edward Sm ith  H a l l ,  s e c r e t a r y  of  t h e  A .P .A. and e d i t o r
of  t h e  M o n i t o r , h i m s e l f  f r e e ,  ’young, g e n e ro u s  and d i s i n t e r -
2
e s t e d  b u t  i m p r u d e n t '  and of  ' u n e x c e p t i o n a b l e  c h a r a c t e r '  
had so f a r  committed  h i m s e l f  t o  t h e  e m a n c i p i s t  c a u se  t h a t  
Lang a l l e g e d  t h a t  he had e x p r e s s e d  a w ish  a t  an e m a n c i p i s t  
d i n n e r  i n  t h e  e a r l y  t w e n t i e s  t h a t  he h i m s e l f  had been a  con­
v i c t .  H a l l  e m p h a t i c a l l y  d e n ie d  t h i s  i n  1837 b u t  by t h e n  
he had m odera ted  h i s  v i e w s ,  a d m i t t i n g  i n  1836 i n  an a t t a c k  
on t h e  e x c l u s i v e  p e t i t i o n s  t h a t  t h e i r  p r o t e s t  a g a i n s t  t h e
3
e l i g i b i l i t y  o f  e m a n c i p i s t s  was ' n o t  an u n f a i r  r e p r e s e n t a t i o n . K
1. Though some o f  t h i s  l an d  (more t h a n  2 ,000  a c r e s )  was 
s to c k e d  he p a id  l i t t l e  a t t e n t i o n  t o  i t ,  much of  i t  he 
n e v e r  v i s i t e d  and he l o s t  most o f  i t  i n  1839 f o r  f a i l u r e  
t o  pay  q u i t  r e n t s .  F o r  t h i s  i n f o r m a t i o n  I  am i n d e b t e d  
t o  Mr. P .D .  Thompson ANU.
See a l s o  A.D.B. V o l . I  p .1 1 5 ,  and h i s  L e t t e r s  t o  C h a r l e s  
B u l l e r  J u n i o r  M.P. from t h e  A u s t r a l i a n  P a t r i o t i c  A s s o c i a ­
t i o n  (Sydney .  1849)•  As t h e  1849 e d i t i o n  om its  some 
p a s s a g e s  of  i m p o r t a n c e ,  I  have t h r o u g h o u t  used  t h e  
o r i g i n a l  p u b l i c a t i o n  of  t h e  l e t t e r  of  31 May 1839 -  
A u s t r a l i a n  P a t r i o t i c  A s s o c i a t i o n ,  L e t t e r  t o  C h a r l e s  
B u l l e r  31 May 1839 (Sydney,  1839 -  F e rg u so n  no .  2 6 9 8 a ) .
2 .  His own judgem ent  made i n  1849? quoted  i n  J .A . F e r g u s o n ,  
'E . S .  H a l l  and t h e  M o n i t o r '  i n  J , R . A . H . S . 1931 p .1 7 7 .
3 .  J .  D. Lang -  TO 1837 Q .3706-10 and T r a n s p o r t a t i o n  and 
C o l o n i s a t i o n  p .6 7  ; M o n i to r  24 November 1837 p . 3 ,
16 A p r i l  1836 p . 4 .
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He continued nevertheless, to defend transportation and its 
effects on the moral state of society by arguing incessantly 
that the depravity of the colony was due not to the convicts 
but to the disproportion of sexes. Wentworth and Bland 
espoused the emancipist cause not merely because of their 
conviction of the need for representative government but 
also because of their very provoking exclusion from the beau 
monde. Though Hall had a specific remedy for the ills of 
the colony he had no particular grievance, he was a
visionary who did not mature into complacency and in N.S.W.
2his most agreeable home was with the emancipists.
The 'rampant Patriot’ Sir John Jamison, the Hospitable 
Knight of Regentville and a man of wealth, irreproachable 
character and taste had not been spurned by the ancients. 
That he had little sympathy for emancipists for their own 
sake was obvious from his attack in 1835 on the ticket of 
leave squatters : his espousal of their cause was intellec­
tual rather than emotional, a logical consequence of his 
political beliefs. Even so he could not join his exclusive 
friends in attacking the men who shared his faith. His
1. e.g. Monitor 25 August 1837 p.3, 13 September 1837 p.2, 
15 November 1837 p.2.
2. Gf. letter from Brewer in Ferguson op. cit. p.163.
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committment  t o  t h e  A .P .A .  and t h u s  t o  t r a n s p o r t a t i o n  was
1
d e te rm in e d  by h i s  dev o u t  l i b e r a l i s m .
These  men, s o c i a l l y  and e c o n o m ic a l l y  n e a r e r  t o  t h e  
e x c l u s i v e s  t h a n  t h e  e m a n c i p i s t s ,  j o i n e d  t h e  r a b b l e  i n  
d e f e n d i n g  t r a n s p o r t a t i o n  a g a i n s t  e x c l u s i v e  d i a t r i b e s  p a r t l y  
b e c a u se  th e  e x c l u s i v e s  e x a g g e r a t e d  w i l d l y ,  p r i m a r i l y  b e c a u s e ,  
f o r  v a r i e d  r e a s o n s  t h e y  wished t o  s e e  t h e  e x c l u s i v e s ’ 
monopoly of power b r o k e n ,  and t h e  means l a y  i n  t h e  e x t e n s i o n  
o f  c i v i l  r i g h t s  t o  e x - c o n v i c t s .
1. H e ra ld  4 A p r i l  1836 p . 2  ; J .  J e r v i s  (ed)  ’J o u r n a l s  of 
W. E. k i l e y ’ i n  J . R . A . H . S ,  1946, p .246  ; N.S.W. Y & P 
1835 E v id e n c e  t a k e n  by t h e  Committee on P o l i c e  and 
Gaols  p . 3 3 7 -8 .
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P o l i t i c k i n g  i n  t h e  t h i r t i e s  d e te r m in e d  a l i g n m e n t  on t r a n s p o r ­
t a t i o n ,  and gave c o h e r e n c e  t o  t h e  two p a r t i e s .  S u ppor t  f o r  
and o p p o s i t i o n  t o  t r a n s p o r t a t i o n  were  i d e n t i f i e d  w i t h  th e  
e m a n c i p i s t  and e x c l u s i v e  p a r t i e s  and t h e  c o re  of  t h e s e  p a r t i e s  
w i t h  t h e  o p p o s in g  p e t i t i o n s  o f  1836.
The f i r s t  two p e t i t i o n s ,  o r g a n iz e d  by t h e  e x c l u s i v e s  
e a r l y  i n  1836 were  provoked  by t h e  a p p r o a c h i n g  e x p i r y  of  t h e  
N.S.W. Act and by t h e  m i l i t a n c y  o f  t h e  e m a n c i p i s t s  and l i b e r ­
a l s  i n  t h e  A .P .A .  These  p e t i t i o n s  were s ig n e d  n o t  by t h e  
myriad  r a b b l e  who s u p p o r t e d  t h e  A . P . A . , b u t  by 427 p e r s o n s  of  
r e s p e c t a b i l i t y ,  by s i x  o u t  of seven  of  t h e  nominee members of  
t h e  L e g i s l a t i v e  C o u n c i l ,  57 J u s t i c e s  o f  t h e  P e a c e ,  f o u r  
c le rg y m e n ,  f i v e  s o l i c i t o r s  and 355 l a n d h o l d e r s ,  m erc h an ts  and 
o t h e r  b a s t i o n s  of  t h e  community.  T h e i r  f e e l i n g s  r e p r e s e n t e d ,  
James M a c a r th u r  c la im ed  i n  t h e  book he p u b l i s h e d  i n  t h e i r  
s u p p o r t ,  ’ t h e  s e n t i m e n t s  of a  l a r g e  m a j o r i t y  of  t h e  p r o p e r t y ,  
i n t e l l i g e n c e  and r e s p e c t a b i l i t y  o f  t h e  c o l o n y '
The A . P . A .  r e p l i e d  a t  once by p r e p a r i n g  a c o u n t e r
2
p e t i t i o n  and p r e s e n t i n g  i t  a t  a  p u b l i c  m e e t i n g .  P e a r l y
1 . I n  p r o o f  o f  t h e i r  g e n u in n e s s  t h e  r e s i d e n c e  of  e a c h  p e t i ­
t i o n e r  was r e c o r d e d  w i t h  h i s  name -  James M a c a r th u r  N. 8 . vV. 
I t s  P r e s e n t  S t a t e  and F u t u r e  P r o s p e c t s  p . 1 2 - 1 3 .  (The book 
was a c t u a l l y  w r i t t e n  by Edward JUdwards).
2.  C o l o n i s t  14 A p r i l  1836 p . 1 1 5 - 6 ,  H e ra ld  14 A p r i l  1836 
p . 2 - 3 .  T h i s  m e e t i n g  was n o t  o f f i c i a l l y  sp o n so red  by t h e  
A . P . A .  b u t  c o n t a i n e d  t h e  same p e r s o n n e l .  M a c a r th u r  s a i d  
t h a t  ' t h e  managing  members o f  t h e  a s s o c i a t i o n . . . p r e p a r e d  a 
c o u n t e r  p e t i t i o n ' .  M a c a r th u r  o p . c i t .  p .2 6 7 .  A .C .V .Melbourne  
E a r l y  C o n s t i t u t i o n a l  Development  p .211 i d e n t i f i e s  t h e  two 
and i t  would seem from  t h e  c o r r e s p o n d e n c e  of  t h e  A . P . A .  t h a t  
Sweetman i s  c o r r e c t  i n  s a y i n g  t h a t  t h e  ' p e t i t i o n . . .was a d ­
op ted  by t h e  P a t r i o t i c  A s s o c i a t i o n ' .  E .  Sweetman, A u s t r a ­
l i a n  C o n s t i t u t i o n a l  Development  (M .U .P . ,  1925) ,  p .1 1 7 .  1
have  u sed  t h e  te rm s  A . P . A .  and C o u n t e r - P e t i t i o n e r s  i n t e r ­
c h a n g e a b l y .
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6 ,0 0 0  s ig n e d  t h i s  p e t i t i o n  w h i l e ,  a s  ' A . B . ' i n s i s t e d ,  ' t h e  
f a c t s  rem a in  as  s t u b b o r n  as e v e r ,  t h a t  ou t  o f  20 ,000  a d u l t  
m a le s ,  whose s u b s c r i p t i o n  bye t h e  b y e ,  would have been 
t h a n k f u l l y  r e c e i v e d  £by t h e  e x c l u s i v e s ^  bu t  l i t t l e  more t h a n  
400 s i g n a t u r e s  c o u ld  be o b t a i n e d ,  t h o u g h  t h e  c o lo n y  was 
s c o u re d  f o r  t h a t  p u r p o s e ' .  S i r  R ic h a r d  B ourke ,  t h e  most
1. Mudie s a i d  (TC 1837 Q.1818) t h a t  some s i g n a t u r e s  were 
r e j e c t e d  b u t  i t  i s  u n l i k e l y  t h a t  t h e  o r g a n i z e r s  were  un­
d u l y  d i s c r i m i n a t i n g .  They c e r t a i n l y  had t o  a s k  some p e t ­
i t i o n e r s  t o  s i g n  (M aca r th u r  t o  J e n k i n s ,  27 June  1836 i n  
'P a p e r s  on E d u c a t i o n  1804-1868 '  M.S. ML A357 p .2 5 4 j  and 
M a c a r th u r  d e fe n d ed  t h e i r  few n ess  on g rounds  of  d i s h o n e s t  
e m a n c i p i s t  p ro p a g a n d a ,  n o t  of d i s c r i m i n a t i o n  ( -  N ,S .V/.
I t s  P r e s e n t  S t a t e  and F u t u r e  P r o s p e c t s  p .2 6 9 - 2 7 0 .
The mixed c h a r a c t e r  o f  t h e  f i n a l  l i s t  does n o t  im p ly  much 
s e l e c t i o n .  S p a rk ,  T r e a s u r e r  o f  t h e  p e t i t i o n e r s  and Lamb, 
B i n g l e ,  Edye Manning, Thos.  B a r k e r ,  A r c h ib a ld  Mcleod and 
H.G. S e m p i l l  had s u p p o r t e d  Mudie i n  h i s  a t t a c k  on Bourke 
i n  1835. S i n g l e  to o  had s u p p o r t e d  R. S c o t t ,  F .  L i t t l e ,
W. D um aresq , 0 .  Townsend and W. Dunn i n  t h e  e a r l i e r  a t t a c k  
u s i n g  c o n v i c t  d i s c i p l i n e  and w i t h  Lamb, McLeod and McLaren 
was i n c e n s e d  by h i s  d i s m i s s a l  i n  J a n .  1836 f rom t h e  m ag is ­
t r a c y .  Some l i k e  R.G-. M o f f a t ,  W.H. Moore and H. Dangar 
h e ld  more p e r s o n a l  g r i e v a n c e s  a g a i n s t  Bourke ,  o t h e r s  l i k e  
G-eorge Gavenagh who by h i s  p e r s e c u t i o n  o f  Watt  had r i s e n  
from a  mere c l e r k  i n  t h e  G a z e t t e  o f f i c e  i n  1835 t o  be i t s  
e d i t o r  and John McLaren who had n e i t h e r  'w e a l t h  s t a t i o n  n o r  
t a l e n t s  were  b l a t a n t l y  s o c i a l - c l i m b i n g .  T o g e th e r  w i t h  t h e s e  
were A r c h ib a l d  B e l l  MLC and R o b e r t  Campbell  j u n i o r ,  men of  
i n d i s p u t a b l e  r e s p e c t a b i l i t y  who had n e v e r t h e l e s s  d i s t i n g ­
u i s h e d  th e m s e lv e s  by t h e i r  s u p p o r t  f o r  t h e  j u r y  l a w s .  Fo r  
a l l  t h e s e  see  HRA.1. 17 and 18 p a s s im .
Rusden ,  em inen t  A u s t r a l i a n  Tory  h i s t o r i a n  p o i n t e d  ou t  t h a t  
'W hile  y e t  many of  t h a t  g e n e r a t i o n  a r e  l i v i n g  t h i s  f a c t  i s  
remembered,  b u t  i n  a  few y e a r s  t h e  r e c o r d e d  names w i l l  be 
b u t  unknown q u a n t i t i e s ,  t h e  v a l u e  of  w h ich  o n ly  deep r e s e a r c h  
co u ld  a s c e r t a i n  ; bu t  i t  was a s  r e p r e s e n t a t i v e  i n  t h e  c o l ­
ony a t  t h e  t im e  as would be a p e t i t i o n  i n  E n g la n d ,  s ig n e d  
by a l l  members o f  b o t h  Houses of  P a r l i a m e n t . '  G-.W. Rusden ,  
H i s t o r y  o f  A u s t r a l i a  (M elbourne ,  1 897) ,  V o l . I I  p . 6 1 .
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i n f l u e n t i a l  o f  t h e  s u p p o r t e r s  of t h e  c o u n t e r  p e t i t i o n ,  t o l d  
G le n e lg  t h a t ,
I f  p u b l i c  o p i n io n  i s  t o  be judged  of  by a com par ison  
o f  t h e  number o f  s i g n a t u r e s  . . .  t h e  C o u n te r  P e t i t i o n  
. . .  must  be d e c l a r e d  t o  sp e a k  t h e  s e n t i m e n t s  of  t h e  
P e o p le  o f  hew So u th  Wales . . .  I t  can n o t ,  I  b e l i e v e ,  
be d e n ie d  t h a t  a  v a s t  m a j o r i t y  of t h e  C o l o n i s t s  
c a p a b le  of fo rm in g  sound o p i n i o n s ,  d e s i r e  t h e  E s t a b ­
l i s h m e n t  of  T r i a l  by  J u r y  and a  L e g i s l a t u r e  e i t h e r  
w h o l ly  o r  i n  p a r t  r e p r e s e n t a t i v e .
C o n f ro n te d  by so n u m e r i c a l l y  p o w e r f u l  an o p p o s i t i o n ,  t h e  
e x c l u s i v e s  were  o b l ig e d  t o  a t t a c k  i t s  r e s p e c t a b i l i t y ,  t o  
d i s p u t e  B o u r k e ' s  p h r a s e  ’c a p a b le  o f  fo rm in g  sound o p i n i o n s . ’ 
M a c a r th u r  d e c l a r e d  t h a t  ' i n  many i n s t a n c e s  t h e  s i g n a t u r e s  
t o  t h e  C o u n te r  P e t i t i o n  were t h e  g a t h e r i n g s  of t a p - r o o m s ' 
and t h e  H e r a l d , t h a t  i t  was ' s i g n e d  by a t r o o p  o f  t h e
g r e a t e s t  vagabonds  i n  t h e  c o lo n y  -  T i c k e t  of Leave men, s l y
2
g ro g  s e l l e r s  e t c . '  T h a t  many o f  t h e  c o u n t e r - p e t i t i o n e r s  
d e s e rv e d  t h i s  a b u se  i s  c e r t a i n ,  b u t  numbered among t h e  
6 ,0 0 0  were o t h e r s  of i n d i s p u t a b l e  w e a l t h ,  r e s p e c t a b i l i t y  and
H.R.A. 1 .1 8 .4 5 6  (Bourke t o  C i e n e l g  25 J u l y  1836) .
M a c a r th u r  op.  c i t .  p .2 7 0  ; H e ra ld  14 J u l y  1836, p . 2 ,  
5 May 1836 p . 2 ,  9 May 1836 p . 2  ; G a z e t t e  2 December 
1837 p . 2  ; Rusden op. c i t .  V o l .  I I  p . 6 0 .
1 . 
2 .
and intelligence. The unthinking nature of much of its 
support did not imply that the patriots’ petition was any 
less discerning than that of the exclusives.
The petitions were concerned with the political and 
legal question of the emancipists' pretensions to power. 
Although transportation was considered in this course, the 
main emohasis was on the propriety of instituting representa­
tive government and on the restoration of civil rights to 
ex-convicts. There were other points on some of which, 
immigration, land titles and judicial tenure, the two parties 
agreed, others such as the power of the governor to appoint 
and dismiss magistrates on which they disagreed, hut on the
2central concern of the petitions there could be no agreement.
This struggle was concretised first in the question of 
the jury laws. The exclusive petitioners, seeing that 
admission to juries gave the emancipists a strong foothold 
in their claim to civil equality, protested that the law
61 .
1. This was a reference to Bourke's dismissal in January 
1836 of a number of magistrates on whom he could not 
rely to act in accordance with his policy, among them 
most of those involved with Mudie in the Watt affair. 
HRA. 1 .1 8.306-9 (Bourke to Glenelg, 28 February 1836).See Gazette editorials throughout February 1836 for 
protests.
2. Gazette 7 December 1837 p.2, said on Bourke's departure, 
'in a penal colony like this it is absolutely impossible 
that he could be ... the "friend" of both parties.'
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'was i n t e n d e d  m e r e ly  as an e x p e r i m e n t ,  t h e  f a i l u r e  o f  which  
t h e y  have r e a s o n  t o  b e l i e v e  i s  now f u l l y  a d m i t t e d  by t h e  
s u p p o r t e r s  o f  t h e  m e a s u r e ' .  They m a in t a in e d  t h a t  a l t h o u g h  
t h e  m easure  was l e g a l l y  i n  a c c o rd  w i t h  B r i t i s h  law ,  i n  
p r i n c i p l e  i t  was u t t e r l y  r e p u g n a n t  f o r  i t s  p r a c t i c a l  e f f e c t s  
were  p e r v e r t e d  by t h e  n a t u r e  of  t h e  c o lo n y  : t h e  p r e s e n c e
of  e m a n c i p i s t s  on j u r i e s  had d i s c o u r a g e d  t h e  a t t e n d a n c e  of  
r e s p e c t a b l e  j u r o r s  and l e d  t o  an in fam ous  r e c o r d  of u n s a t i s -  
f a c t o r y  v e r d i c t s .
In  r e p l y  t o  t h i s  c h a r g e  Bourke so u g h t  t h e  o p i n io n s  of  
th e  Judges  o f  t h e  Supreme C o u r t  and t h e  Law O f f i c e r s  o f  th e  
Crown, f o u r  ou t  o f  f i v e  o f  whom i n s i s t e d  t h a t  t h e  v e r d i c t s  
of  c i v i l  j u r i e s  had answered  t h e  ends o f  law and j u s t i c e  
and t h a t  t h e  o c c a s i o n a l  a d m is s io n  o f  im p ro p e r  p e r s o n s  was
1. P e t i t i o n  t o  Commons, e n c l o s u r e  A2 i n  Bourke t o  G-lenelg,
13 A p r i l  1836 i n  H.R.A. 1 .1 8 .3 9 6  ; James M a c a r th u r ,  
N .S .W .,  I t s  P r e s e n t  S t a t e  and F u t u r e  P r o s p e c t s  p .6 9 - 1 2 7  ; 
M a c a r th u r  t o  George G-rey, 9 F e b r u a r y  1837, CO.201/267 
p .5 1 6 - 2 2  ; F o r b e s '  commentary CO. 201/266 p . 4 8 1 -9 3 .
D a r l i n g  i n t r o d u c e d  c i v i l  j u r i e s  in  1829 as  an a l t e r n a ­
t i v e  t o  m i l i t a r y  j u r i e s  i n  c i v i l  c a s e s .  Bourke 
a r r i v e d  i n  1831 i n  f a v o u r  of  and empowered t o  ex ten d  
them t o  c r i m i n a l  c a s e s .  N o t in g  t h e  o p p o s i t i o n  o f  t h e  
e x c l u s i v e s ,  he a c t e d  c a u t i o u s l y ,  i n t r o d u c i n g  i n  1832 
c i v i l  j u r i e s  f o r  o n ly  a  few c r i m i n a l  c a s e s .  By 1833, 
c o n v in c e d  o f  t h e  r i g h t e o u s n e s s  o f  h i s  cause,  he used  
h i s  c a s t i n g  v o t e  t o  f o r c e  t h r o u g h  a  b i l l  a l l o w i n g  c i v i l  
j u r i e s  as  an a l t e r n a t i v e  t o  m i l i t a r y  i n  a l l  c r i m i n a l  
c a s e s .  A.C.Y. M elbourne ,  E a r l y  C o n s t i t u t i o n a l  D ev e lo p ­
ment p .1 9 2 - 6  ; D. W. RawsorTJ ' F a c t i o n s  i n  M . S . v7. 
P o l i t i c s '  p .1 1 4 .
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1
due t o  t h e  l a x i t y  of m a g i s t r a t e s  i n  p r e p a r i n g  j u r y  l i s t s .
C o m p la in ts  of  im p ro p e r  v e r d i c t s  and o f  v e r d i c t s
i m p r o p e r l y  r e a c h e d  were i n  some c a s e s  j u s t i f i e d  b u t  i t  i s
p r o b a b l e  t h a t  t h e y  were r a r e .  Of t h e  f i v e  a u t h o r i t i e s
Bourke a p p e a le d  t o ,  o n ly  one,  t h e  n o t o r i o u s l y  c o n s c i e n t i o u s
B u r t o n ,  e x p r e s s e d  d i s s a t i s f a c t i o n .  M a c a r th u r  h i m s e l f  was
re d u c e d  t o  g o s s i p i n g  w i t h  b a k e r s  t o  l e a r n  of a b u ses  and i n
any c a s e ,  e m a n c i p i s t s  w i t h  s u f f i c i e n t  p r o p e r t y  t o  q u a l i f y
2were u n l i k e l y  t o  j e o p a r d i z e  t h e  c a u s e  of  j u s t i c e .
N e v e r t h e l e s s  M a c a r th u r ,  a c c r e d i t e d  r e p r e s e n t a t i v e  of  
t h e  e x c l u s i v e s ,  went  on t o  a rg u e  t h a t  t h e  j u r y  sy s tem  was 
' g e n e r a l l y  c o n s i d e r e d  t o  have a  s t r o n g  t e n d e n c y  t o  f a v o u r
1. TC 1837 Appendix  p .2 9 6 - 3 0 3 .  On r e c e i p t  of  t h e s e  
o p i n i o n s  Bourke s e n t  o u t  a  c i r c u l a r  t o  a l l  m a g i s t r a t e s  
r e q u i r i n g  them t o  t a k e  more c a r e  i n  t h e  p r e p a r a t i o n  of 
j u r y  l i s t s .  T h is  was abused  a s  an a t t e m p t  to  s h i f t  
t h e  blame f rom  h i s  own v e r y  c u l p a b l e  s h o u l d e r s .
J .  Mudie,  F e l o n r y  p .1 4 0 -1  ; H e ra ld  21 December 1835 
n . 2  and 30 June  *1836 p . 2  ; C o l o n i s t  14 A p r i l  1836 
p .1 1 5 .
2 .  M a c a r th u r  t o  J e n k i n s ,  28 June  1836 i n  'P a p e r s  on 
E d u c a t i o n  1 8 04-1868 '  M.S. ML A357 p . 2 6 1 - 2 .
F o r  examples  o f  a l l e g e d l y  im proper  v e r d i c t s  see  
J .  Mudie F e l o n r y  p . 137-40 ,  G a z e t t e  26 F e b r u a r y  1839 
p . 2 .  F o r  o t h e r  r a t h e r  i n d e c i s i v e  a rg u m e n ts  se e  F o r b e s '  
commentary -  CO.201/266 p . 4 8 1 - 9 3 .
M a c a r th u r  u sed  a s t a t e m e n t  made by Wentworth i n  1832. 
(CO.201 /267  p . 5 1 7 ) .  Though i t  seems a t  f i r s t  p o w e r fu l  
e v id e n c e  i t  i s  n o t  d i r e c t l y  c o n c e rn e d  w i t h  t h e  q u e s t i o n  
of  e m a n c i p i s t s  on j u r i e s .  I t  i s  t a k e n  o u t  of c o n t e x t  
and t h e  m eaning  imputed  t o  i t  by M a c a r th u r  c o n f l i c t s  
a b s o l u t e l y  w i t h  W e n tw o r th 's  s p e e c h  on t h e  p e t i t i o n s  i n  
1836. C o l o n i s t  14 A p r i l  1836 p . 115- 6 .
the impunity and consequently the increase of crime', an 
increase fully proved by Mr. Justice burton's charge and by 
supplementary statistics. The Counter-petitioners categori­
cally denied this increase, using as evidence Burton's own 
figures.1
The failure of the exclusives to prove an increase in 
crime undermined their entire case for they had used it as 
their basic premise in alleging not only the inefficacy of 
the jury laws but also the unfitness of the colony for 
representative government and the failure of transportation. 
In the bewildering mass of statistics presented by both 
parties this was not clear at the time and did not prejudice 
their case. The Molesworth Committee later made a similar 
mistake, and had a similar reprieve.
The propriety of introducing representative government 
was closely involved with the question of the jury lav/s for 
the exclusives feared that if emancipists were considered 
proper jurors they would also be considered proper electors. 
They argued that as the increase of crime demonstrated the 
failure of the jury laws, so did it demonstrate the unfit­
ness of the colony for free institutions.
Both parties were dissatisfied with the existing
64 •
1 . CO.201/267 p.516.
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Legislative Council, both felt that it was 'inadequate to 
the exigencies of the Colony' and that it had 'no hold upon 
the public confidence.' To the exclusives' nostrum, an 
increase in the proportion of the nominated members, the 
liberals replied that it would be preferable to return to 
the old system of a dictatorial governor rather than to 
continue with the present system or to adopt the plan of 
the exclusives for a 'still more numerous and irresponsible 
Non-elective Council.' Their ideas had been set forth in 
a petition in -1835, the petition which had roused the 
exclusives to action, in the form of two bills providing 
for elected members either in a blended house or in the 
lower house of a bicameral legislature. The bills,
Macarthur explained, followed almost exactly the Quebec Act 
with the significant omission of Section 23 which excluded
n
those attainted for treason or felony from the franchise and
2from membership of the Assembly.
The A.P.A. had been founded to get free institutions, 
an objective which it now endangered by including with it 
in the same petition, a defence of transportation. Certainly
1. H.R.A. 1.18.398,400 (Enclosures A2 and B in -Bourke to 
Clenelg, 13 April 1836).
2. J. Macarthur, N.S.W. Its Present State and Future 
Prospects p.266.
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in shewing that the exclusives had failed to prove that 
crime had increased out of proportion to the population they 
covered the most concrete evidence against both the jury 
laws, representative government and transportation, hut they 
did not give due consideration to the pervasive belief that 
no matter how prosperous and virtuous a convict colony might 
be, it was per se ineligible for free institutions.
The exclusives in their petitions launched a rather 
tentative attack on transportation, adverting to its 
inefficiency and entreating an enquiry into the propriety 
of continuing it. At the public meeting held on 12 April 
1836 Wentworth accused them of insincerity in their 
opposition. Convict labour was far too ■ profitable, he 
declared for them to want to dispense with it, ’it was their 
object to delay if possible, the passing of a new Act until 
the Tories were in power’ for, 'they know that if they do 
not ... delay ... they will dwindle into the insignificance 
they were originally intended for.’ Forbes developed this 
argument in a letter to the Colonial Office,
The clause of relaxation of convict discipline is 
purely political ... the watchword of the opponents 
of the existing government has been ’relaxation of 
convict discipline’ and consequent increase of crime 
in the Colony and decrease of the terrors of trans-
67.
portation. The cause of this is very superficial -
it is the only cry which it is supposed will he heard
1or attended to in England.
The exclusives attacked transportation because, as James
Macarthur admitted in the Legislative Council in 1850, ’it
was feared that the portion of the population who had been
2convicts might obtain the political ascendancy'. Trans­
portation was certainly declining in economic value and it 
was this which had first provoked their attacks, but it was 
in itself insufficient to sustain them. Though the 
vehemence of their opposition varied with the seasons, 
dwindling in the acute labour shortage of 1837 and 1838 and 
growing stronger with the discovery of an alternative solu­
tion in Indian labour and with the drought of 1838 and 1839, 
yet economic considerations were merely a variable in deter­
mining opposition to transportation. The constant and 
decisive root of opposition was the emancipist threat.
The exclusives’ attacks were designed to smear these aspir­
ants for political power and to stop any further importation
1. Colonist 14 April 1836 p.116, Herald 14 April 1836 
p .3. Francis Forbes to James Stephen, 18 October 
1836 CO.201/257 p.585.
2. James Macarthur, Speeches of James Macarthur and 
W.C. Wentworth Esq.s ... on the Question of the 
'Resumption of Transportation (Sydney , 1850), p. 9*
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which would only strengthen the position of the rabble.
The Counter Petition denied that transportation was 
inefficient, insisting that the life of a convict in 
Australia, if truly represented, could hold out no encourage 
ment to criminals, and that the cause of the increase in 
crime in Britain lay rather in the economic conditions there
To the question of the compatibility of transportation
t
and free institutions, they adverted only indirectly, 
maintaining that 'the several subjects ... propounded £by 
the exclusivesj as proper for inquiry, previous to further 
legislation, have not any connexion with the fitness of the 
Colony for the reception of these rights.' Later after 
Charles Buller, then Parliamentary Agent in London for the 
A.P.A., had made quite clear the Government's attitude, that 
transportation was 'the obstacle that has mainly thwarted 
all my efforts to obtain you what you desire', the Patriots 
attempted to defend their indefensible position. Bland 
ineptly explained to Buller that,
If the colony were even as vicious as it has been 
represented ... it is clear that it is so much the 
more in want of the most perfect form of a Free 
Constitution for its reformation. While on the other 
hand, if it is, as we assert it to be, equal in the 
moral conduct of its inhabitants, to any other part
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of the British Dominions with which we are acquainted, 
it has a full claim in the present advanced state of 
its population and means, for those free institutions 
for which it has so frequently and so earnestly 
prayed.^
The apparent folly of the platform the A.P.A. assumed, 
jeopardizing its avowed objective by advocating the con­
tinuance of transportation, was an inevitable result of its 
fundamental purpose. The Patriots were certainly influenced 
by the economic value of convict labour but free institutions 
would be a mockery without extending civil rights and the 
franchise to the huge proportion of ex-convicts in the 
population, and to oppose transportation would be to condemn 
these men. Support for transportation, which at the 
foundation of the A.P.A. seemed irrelevant, became one of 
the party’s main platforms and, but for the great influence 
in Britain of its opponents, might have led to the frustra­
tion of its avowed concern.
In 1837 Edward Eagar who considered himself the ’acting 
agent of the Patriotic Association', wrote from London of 
the Molesworth Committee that 'its enquiries, to a great
1. H.R.A. 1.18.402 (Enclosure B in Bourke to G-lenelg, 13 
April 1836) ; Charles Buller to the A.P.A., 21 April
1838 in ’Papers on Education 1804-68' M.S. ML A357
p.188 ; A.P.A., Letter to Charles Buller ... 31 May
1839 (Sydney, 1839) , p.13 par.49.
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d e g re e  t u r n e d  upon l o c a l  p o l i t i c s ,  f a c t s  and p e r s o n a l  
c h a r a c t e r  . . .  r e s p e c t i n g  which  t h e  e v id e n c e  g iv e n  was . . .  
n e a r l y  a l l  on one s i d e . '  D e s p i t e  t h e  overwhelming 
n u m e r i c a l  m a j o r i t y  of t h e  P a t r i o t s ,  t h e y  'were a lm o s t  sunk 
ou t  o f  v iew ,  t h e r e  was n e i t h e r  a g e n t ,  f r i e n d ,  a d v o c a te  n o r  
m a t e r i a l s  on t h e  s p o t  t o  s u p p o r t  t h e i r  i n t e r e s t s  . . .  w h i l e  
t h e  c h i e f s  o f  y o u r  Tory p a r t y  were h e r e ,  f u l l y  p r e p a r e d  
f o r  and t a k i n g  a d v a n ta g e  of t h i s  c o m m i t t e e . ’
1. E ag a r  t o  Grey ,  18 J u l y  1838 and t o  G l e n e l g ,  21 J u l y  
1838 CO.201/281 p .4 3 4 ,4 3 8  ; E ag a r  t o  t h e  c o lo n y ,  
M o n i to r  5 J a n u a r y  1838 p . 4 .
PART TWO
THE WITNESSES
In 1836 the two colonial parties laid their cases before 
the British Government. N.S.W. was a wealthy colony 
boasting of theatres, libraries and balls, producing a 
rapidly increasing share of Britains’ wool imports, and at 
the same time it was a gaol. Within it the free settlers 
who had so long held power as gaolers were being challenged 
by their former charges. Britain was faced with the two 
closely related questions of whether N.S.W. was to continue 
an unhappy amalgam of a gaol with a free colony and of who 
should hold power within it.
The first problem was handed over to the radical 
colonial reformer Sir William Molesworth. He and his 
committee were appointed in April 1837 to enquire into the 
system of Transportation : its efficacy as a punishment,
its influence on the moral state of society in the penal 
colonies and its susceptibility to improvement. His 
enquiries concerned more than a penal system : because of 
the intimate involvement of the free community with the 
prisoners and because of his own obsession with colonial 
reform, he examined the whole of the anomaly that was N.S.W.
He read despatches from the Governors, reports from officials, 
books written by settlers and travellers, and he called 
witnesses who had seen the system in action.
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Ten of  t h e s e  men had l i v e d  i n  N.S.W. , some of  them had 
a c t e d  as g a o l e r s  of  a s s i g n e d  c o n v i c t s ,  o t h e r s  of  government 
c o n v i c t s  ; some had i n t e r e s t s  t h e r e  t o  p r o t e c t ,  o t h e r s  had 
been m e r e ly  t r a n s i e n t s .  Each of  them had se en  t h e  c o lo n y  
from a u n iq u e  p o s i t i o n .
I n  1837, 1838 and 1839 c o p i e s  and r e p o r t s  o f  t h e i r  
e v id e n c e  and o f  books and p a m p h le t s  e n l a r g i n g  on i t  r e a c h e d  
N.S.W. In  t h e i r  n e w sp a p e r s ,  i n  p u b l i c  m e e t i n g s ,  i n  
p e t i t i o n s  and i n  t h e  L e g i s l a t i v e  C o u n c i l ,  t h e  c o l o n i s t s  
c r i e d  ou t  i n  a n g e r .
The e x c l u s i v e s  were  s a t i s f i e d  w i t h  i t s  g e n e r a l  c h a r a c t e r ,
t o t a l l y  d e n y in g  ' t h a t  t h e r e  i s  any  d i f f e r e n c e  of o p in io n
between  t h e  g r e a t  b u lk  of  t h e  E m ig ra n t  C o l o n i s t s  of N.S.W.
and t h e  w i t n e s s e s  examined b e f o r e  t h e  T r a n s p o r t a t i o n  
2C om m it tee '  and c o n f i n i n g  t h e i r  c r i t i c i s m  t o  S l a d e ' s  
i m m o r a l i t y ,  U l l a t h o r n e ' s  p o p e ry ,  M u d ie ' s  e x t r a v a g a n c e  and 
F o r b e ' s  i n e p t i t u d e .  I t  was by t h e  u s e  made of  t h e  e v id e n c e
1. I  have  n o t  i n c l u d e d  P e t e r  Murdock, S u p e r i n t e n d a n t  o f  
Emu P l a i n s  t i l l  1824 as  he l e f t  t h e n  f o r  VDL and l a s t  
v i s i t e d  h i s  p r o p e r t y  i n  N.S.W. ( ru n  by h i s  b r o t h e r )  i n  
1828. TC 1838 Q . 1333, 1358, 1404. O th e r  w i t n e s s e s  
gave e v id e n c e  c o n c e r n i n g  N.S.W. b u t  a s  t h i s  was r e s t r i c t e d  
t o  s p e c i f i c  s u b j e c t s  I  d i s c u s s  i t ,  w i t h  t h e  g r e a t  mass
of e v id e n c e  c o n t a i n e d  i n  t h e  a p p e n d i c e s ,  i n  P a r t  T h re e .
2 .  H era ld  7 June  1838 p . 2 .  See a l s o  C o l o n i s t  26 May 1838
p • £.
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i n  t h e  C o m m it te e ’s f i n a l  r e p o r t  r a t h e r  t h a n  by t h e  e v id e n c e  
i t s e l f  t h a t  t h e y  were  most  annoyed .
The P a t r i o t s  however were i n c e n s e d .  I n  1839 w i t h  th e  
e x c l u s i v e s  t h e y  d i r e c t e d  most o f  t h e i r  f u r y  a t  t h e  Committee 
bu t  i n  1838 i t  was c o n c e n t r a t e d  a lm o s t  w h o l ly  on th e  
w i t n e s s e s  and t h e i r  e v i d e n c e .  A l th o u g h  of  t h e  t e n  w i t n e s s e s  
o n ly  M a c a r th u r  had s ig n e d  th e  e x c l u s i v e s ’ p e t i t i o n  of  1836, 
y e t  S l a d e ,  P a r r y ,  B re to n  and W right  had l e f t  f o r  England 
b e f o r e  i t  was a v a i l a b l e ,  Mudie approved  and ad v o ca te d  t h e i r  
o b j e c t s ,  M i t c h e l l  was away e x p l o r i n g  and Lang and U l l a t h o r n e  
a g re e d  w i t h  n e i t h e r  p e t i t i o n .  Only F o rb e s  was i n  sympathy 
w i t h  t h e  e m a n c i p i s t s  and h i s  s u p p o r t  had l o s t  much of  i t s  
c o n v i c t i o n  s i n c e  h i s  d e p a r t u r e  from t h e  c o lo n y .  Bu lw er ,  
a c c r e d i t e d  a g e n t  o f  t h e  A .P .A . ,  r e p o r t e d  i n  1837 t h a t  ’t h e  
p e r s o n s  h i t h e r t o  examined have o n ly  been  on one s i d e  and I 
f e a r  t h e r e  i s  d i f f i c u l t y  i n  p r o c u r i n g  any t e s t i m o n y  on th e  
o t h e r . ’ Bulwer  was p r i m a r i l y  co n ce rn e d  w i t h  t h e  p e r t i n e n c e  
of  t h e  e v id e n c e  t o  th e  s t r u g g l e  f o r  f r e e  i n s t i t u t i o n s ,  b u t  
i n  N.S.W. t h e  i n d i g n a t i o n  of  t h e  P a t r i o t s  was ex te n d ed  t o  
t h e  a s p e r s i o n s  c a s t  on t h e i r  m o r a l i t y  and t o  t h e  t h r e a t e n e d  
d i s c o n t i n u a n c e  of T r a n s p o r t a t i o n .
The w i t n e s s e s  t h e m s e lv e s  were a t t a c k e d  a s  men who ’from
1 . M o n i to r  12 F e b r u a r y  1838 p . 4 .
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t h e i r  judgement  and C h r i s t i a n i t y  n o t  h a v in g  k e p t  pace w i t h
t h e  i n c r e a s e  of  t h e i r  f l o c k s  and h e r d s  . . .  have n o t  o n ly
abused  b u t  c a lu m n ia te d  t h e i r  ad o p te d  c o u n t r y . ' They were
’p e r s o n s  of d e c i d e d l y  b i a s e d  o p i n io n s  s m a r t i n g  u n d e r  r e a l
o r  supposed  i n j u r i e s ' ,  some i n t e r e s t e d  a s p i r a n t s  t o  ’f e u d a l ,
s a c e r d o t a l  o r  a r i s t o c r a t i c  d o m in a t io n  and a sce n d an c y  h e r e ’ ,
o t h e r s  ' h e s i t a t i n g  a t  no t e s t i m o n y  . . .  t o  g r a t i f y  t h e  v i l e s t
p a s s i o n s  t h a t  can e i t h e r  a g i t a t e  o r  h a rd e n  t h e  h e a r t  of
,1man. ’
A m em oria l  t o  t h e  L e g i s l a t i v e  C o u n c i l  adop ted  by a 
p u b l i c  m e e t in g  i n  May 1838 and s ig n e d  by 67 m a g i s t r a t e s  
and more t h a n  500 o t h e r  r e s p e c t a b l e  p e r s o n s ,  e x p re s s e d  t h e s e  
v iew s  more t e m p e r a t e l y ,  a t t a c k i n g  n o t  t h e  w i t n e s s e s  b u t  
t h e i r  e v i d e n c e .  I t  com pla ined  t h a t  e x t r a o r d i n a r y  examples 
had been u se d  t o  i l l u s t r a t e  supposed  g e n e r a l  p r i n c i p l e s ,  
t h a t  ' e f f e c t s  h a v in g  t h e i r  o r i g i n  i n  c a u s e s  e i t h e r  w h o l ly  
o r  p a r t i a l l y  o b s o l e t e  a r e  spoken of  as  i f  t h o s e  c a u s e s  were 
s t i l l  i n  f u l l  o p e r a t i o n ' ,  and t h a t  N.S.W. was c h a n g in g  so 
r a p i d l y  ' t h e  t e s t i m o n y  of  p e r s o n s  who have  q u i t t e d  t h i s  
c o u n t r y  th o u g h  b u t  f o r  a  s h o r t  p e r i o d  c a n n o t  s a f e l y  be 
r e l i e d  o n . '  I t  asked  f o r  a com m ittee  t o  t a k e  e v id e n c e  i n
1. N.L. K e n t i s h .  The P o l i t i c a l  Economy of  New South  Wales 
(Sydney,  1 838) ,  p . 19 ; f r .P .  Macqueen, A u s t r a l i a ,  asT" 
She i s  and a s  She May Be (London, 1840) ,  p . 5 - 6  ; 
A u s t r a l i a n  22 May 1838 p . 2 .
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t h e  c o lo n y  i n  o r d e r  t o  d i s a b u s e  t h e  B r i t i s h  Government of  
t h e  u n s a v o u r y  i m p r e s s i o n s  i t  had r e c e i v e d .  The Members of  
th e  L e g i s l a t i v e  C o u n c i l ,  c o n f r o n t e d  a t  t h e  same t im e  by a 
c a l a m i t o u s  l a b o u r  s h o r t a g e ,  and i n f u r i a t e d  b e c a u se  i n  London 
t h e  a l l e g a t i o n s  which  t h e y  had made abou t  th e  m o ra l  e f f e c t s  
of  T r a n s p o r t a t i o n  on t h e  P a t r i o t s  had been ex ten d ed  t o  them­
s e l v e s ,  sy m p a th ize d  w i t h  t h e  m e m o r i a l i s t s .  They p a sse d  a 
s e r i e s  of r e s o l u t i o n s  i n  w h ich ,  th o u g h  t h e y  r e f u s e d  t h e
r e q u e s t  f o r  a  c o l o n i a l  c o m m it tee ,  t h e y  u n e q u i v o c a l l y  condemned 
1
t h e  e v i d e n c e .
In  E n g la n d ,  d e s p i t e  o c c a s i o n a l  s c e p t i s m  of t h e  more 
e x t r a v a g a n t  w i t n e s s e s ,  most n ew spapers  were overcome w i t h  
c r e d u l o u s  h o r r o r .  B e l l s  Weekly M essenger  d e c l a r e d  t h a t  
' n e v e r  was such  a scene  o f  d e p r a v i t y ,  c o r r u p t i o n  and m i s r u l e  
e x h i b i t e d  t o  t h e  s t a r t l e d  eye of  h u m a n i ty '  ; t h e  A t l a s  
’ t h a t  we c a n n o t  h e l p  r e g a r d i n g  i t  JJn .S.W.J  as  one of t h e  l a s t  
p l a c e s  however t e m p t in g  i n  c l im e  and s o i l  -  t o  which  we 
sh o u ld  a d v i s e  an e m ig r a n t  t o  r e p a i r '  ; and t h e  S p e c t a t o r  
t h a t  ' t h e  t e n d e n c y '  o f  t h e  e v id e n c e  ' p r e p o n d e r a t e s  v e r y  
s t r o n g l y  a g a i n s t  t h e  e f f i c a c y  of  t r a n s p o r t a t i o n  as  a  p e n a l
1. H e ra ld  28 May 1838, p . 2 ,  20 J u l y  1838, p . 2 .  The p e t i ­
t i o n  was r e f u s e d  b e c a u se  of t h e  d i s c o r d  su ch  a  com m ittee  
would cau se  i n  t h e  c o lo n y ,  t h e  l a c k  of  t im e  and t h e  
C o u n c i l ' s  f a i t h  t h a t  t h e  Commons would s e e  t h e  t r u t h  
d e s p i t e  f a l s e  w i t n e s s .
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i n s t r u m e n t  and e x h i b i t s  t h e  b a n e f u l  e f f e c t s  of  i t  a s  a
means of  c o l o n i z a t i o n ' .  T h e i r  o p i n io n s  however depended
p r i m a r i l y  on t h e i r  p o l i t i c a l  s y m p a th i e s ,  on t h e i r  a t t i t u d e
t o  t h e  r a d i c a l  M olesw or th  r a t h e r  t h a n  on th e  r e l i a b i l i t y  of
th e  w i t n e s s e s ,  and even when t h e i r  judgement  was no t
2
d i c t a t e d  by p a r t y  p o l i t i c s  i t  was i l l  i n fo rm e d .
The M olesw or th  Committee t o o ,  w i t h  few d i s s i d e n t s ,  
a c c e p t e d  t h e  most e x t rem e  v iew s  of  t h e  w i t n e s s e s .  I t s  
p r o p h e t ,  t h e  A rc h b ish o p  of  D u b l in  was c onv inced  t h a t  th e  
n e c e s s i t y  of  a b o l i s h i n g  T r a n s p o r t a t i o n  ' i s  a c o n c l u s i o n  I  
can h a r d l y  u n d e r s t a n d  any m an 's  f a i l i n g  t o  draw from t h e  
E v id e n ce  -  o r  even any 20 o r  any 10 pages  of i t  t a k e n  a t  
r a n d o m . ' When t h e  c o l o n i s t s  p r o t e s t e d  t h a t  t h e  e v id e n c e  
b e l i e d  them, he d i s m i s s e d  them d i s d a i n f u l l y ,  a s s e r t i n g  t h a t  
' i f  we a r e  t o  b e l i e v e  t h e  documents b r o u g h t  fo rw a rd  of  l a t e  
. . . w e  must c o n c lu d e  t h a t  a l l  t h e  e v id e n c e  g iv e n  i n  1837 and 
a g a in  i n  1838 '  was ' f rom  f i r s t  t o  l a s t  a  s e r i e s  of  f a l s e h o o d
1. Quoted i n  G a z e t t e  7 Septem ber  1837 p . 2 ,  C o l o n i s t  21 
December 1837 p .4 1 0 ,  13 O c to b er  1838 p . 4 .
2 .  The C o l o n i a l  Magazine and Commercial  -  M ar i t im e  J o u r n a l  
Y o l .57 1841,  p .2 92 ,  w ro te  t h a t  ' t h e  s t a l k s  of p e a r s  
w hich  we a r e  accus tom ed t o  see  a t t a c h e d  t o  th e  narrow  
end,  w i t h  a  t e n a c i t y  of r e v e r s e  p e c u l i a r  t h r o u g h o u t  t h a t  
c o u n t r y  £ n .S.W."] p ro ce ed  o n ly  from t h e  b r o a d e r  e n d . '
T h is  j o u r n a l  was s p e c i f i c a l l y  c o n ce rn ed  w i t h  c o l o n i a l  
a f f a i r s .
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1
and m i s r e p r e s e n t a t i o n . ’
The e v id e n c e  was n o t  f a l s e  b u t  i t  was f a s h i o n e d  by 
t h e  i n t e r e s t s  and i n t e n t i o n s  o f  t h e  w i t n e s s e s ,  d i s t o r t i n g  
m i r r o r s  a l l  of  them.
1.  R. W h a te ly ,  S u b s t a n c e  of a Speech  on T r a n s p o r t a t i o n ,
(London, 1840) ,  p . 3 7 , 4 4 .  The o r i g i n a l  r e a d s  ’we must 
c o n c lu d e  a l l  t h a t  t h e  e v id e n c e  Assuming t h a t
t h i s  i s  a  m i s p r i n t ,  I  have  t r a n s p o s e d  ' a l l  t h a t ' .
CHAPTER III
THE COLONIAL POLITICIANS
When Macarthur and Forbes left N.S.W. in 1836 the 
Colonists believed that in London they would he the chief 
advocates of the opposing petitioners, yet like wild flowers 
colonial politics, transported to England lost their native 
flamboyance. In these men the political debate came before 
the Molesworth Committee purged of its ranting magniloquence 
This mollification derived in part from the change in 
location. Certainly at Camden James Macarthur walked on 
Brussels carpet and wrote poetry, but the men who pulled 
their forelocks to him were convicts and the conversation of 
his friends dallied on their insolence and abominations, 
incomprehensible to the English gentry. For Forbes, living 
as Chief Justice in Sydney, there had been no escape from 
the Colony's convictism but under the soft dim skies of 
Cambridge, in the intimacy of country weekends, and in the 
decorum of the Houses of Parliament, Sydney's dusty streets, 
its sullen convicts and its frantic demagogues were four 
months and ten thousand miles away.
1 CO.201/257. p.584-5, Forbes mentions the problem of 
dislocation.
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More palpably, the restraint was imposed by the 
characters and the relations with the petitioners of the two 
protagonists, and by the intercourse between them in England
JAMES MACARTHUR, said Mr. Plunkett the liberal Attorney 
General of N.S.W.,
went to England as the advocate of a party ; he wrote
a book taking as his text two petitions which were
signed by a party ... a great portion of his evidence
consisted of quotations from this book and therefore
1he could not be looked upon as an unbiased witness.
To regard Macarthur merely as the spokesman of the peti­
tioners is to neglect their diversity, Macarthur's own 
character and ideas and his relations with the Molesworth 
Committee.
The petitioners, loosely called 'exclusives' or 
'emigrants' comprehended men of widely different opinions, 
interests and breeding, with little more in common than a 
determination to fetter the influence of the emancipists on 
N.S.W. Within the ancient nobility there was decorous 
dissension on convict discipline, on the jury laws, on the 
legislature and on Transportation, and ranged with them were 
many whose gentility was of recent and uncertain assumptions
1 . Herald 6 July 1838 p.2.
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s o c i a l  c l i m b e r s ,  m a l c o n t e n t s  and t r o u b l e m a k e r s .
A c c u r a te  r e p r e s e n t a t i o n  of  so m o t l e y  a  crew by one man 
was i m p o s s i b l e ,  a  p rob lem  which  Ivlacarthur h i m s e l f  r e c o g n i s e d  
i n  1836 when he s a i d ,  ' I  t h i n k  I  may say  t h e  same . . .  of  a l l  
who a s s i s t e d  i n  f r a m in g  th e  P e t i t i o n s ,  a t  a l l  e v e n t s  I  can 
f o r  m y se l f  most  u n e q u i v o c a l l y  d e c l a r e  t h a t ’ t h e y  were n o t  
i n t e n d e d  a s  an a t t a c k  on t h e  G ove rnor .  Pi w r i t i n g  t o  h i s  
so n ,  Bourke n o t e d ,  w i t h  some r e l i e f ,  M a c a r t h u r ' s  in d e p e n d e n t  
s t a n d ,
He i s  n o t  v i o l e n t  i n  h i s  p o l i t i c s  and th o u g h  a Tory  has  
I  b e l i e v e  no o b j e c t i o n  t o  my governm en t .  We have a lw ays
been on t h e  b e s t  te rm s  and I  u n d e r s t a n d  he made i t  a  
p o i n t  t h a t  t h e  Tory p e t i t i o n  sh o u ld  n o t  s a y  a n y th i n g  
a b u s iv e  though  he cou ld  n o t  p r e v e n t  i n d i r e c t  a t t a c k  
from M esse rs  J o n e s ,  Walker and o t h e r s .
James M a c a r th u r  a t  39 was u n c h a l l e n g e d  l e a d e r  o f  t h e
1. R e p o r t  of  t h e  P r o c e e d i n g s  of  t h e  G e n e ra l  M ee t ing  of  th e  
"Suppor te rs  of  t h e  P e t i t i o n  t o  His  M a je s ty  . . .  1836 , 
(Sydney,  18 3 6 ) ,  p . 1 5 ,  s e e  a l s o  Lamb on j u r i e s ,  i b i d  p .2 2  ; 
Bourke t o  h i s  son ,  21 J u l y  1836 in  ’Bourke P a p e r s ’
M.S. ML A1733 p .5 2 .
See a l s o  M a c a r th u r  t o  J o n e s ,  26 A p r i l  1836 where he 
q u a l i f i e s  h i s  s u p p o r t  f o r  t h e  P e t i t i o n e r s  ; and t o  
C.H. J e n k i n s ,  20 June  1836, i n  which  he t e l l s  of  
a l t e r a t i o n s  he has  made t o  Lamb’s and J o n e s ’ sp e e c h e s  
b e f o r e  p u b l i c a t i o n  -  ’P a p e rs  on E d u c a t i o n  1804-68 '
M.S. ML A357 p .2 3 2 ,  243a.  See a l s o  Speeches  of  James 
M a c a r th u r  . . .  on t h e  Q u e s t io n  o f  t h e  Resumption  of 
T r a n s p o r t a t i o n ^  (Sydney 1850) p . 9  -  be r e f e r s  t o  rt h e  
p a r t y  w i t h  whom I  a c t e d . '
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e x c l u s i v e s ,  s t r o n g  and p o l i t i c a l l y  d i s c e r n i n g  y e t  g e n t l e  
and humane. As t h i r d  son of John M a c a r th u r  he had been  
born  and e d u c a te d  t o  w e a l t h  and power b u t  i t  was no t  u n t i l  
t h e  d e a t h  i n  1831 of h i s  e l d e r  b r o t h e r  John t h a t  l e a d e r s h i p  
of  h i s  f a m i l y  and th u s  of  N.S.W. d evo lved  upon him. He d id  
n o t  s h a r e  h i s  f a t h e r ' s  r u t h l e s s  a m b i t io n  and u n l i k e  John had
i
n o t  been n u r t u r e d  i n  i t  b u t  a s  t h e y  had a l r e a d y  secu re d  
p re -e m in e n c e  James co u ld  a f f o r d  t o  i n d u l g e  h i s  p a t e r n a l  and 
a r i s t o c r a t i c  i n c l i n a t i o n s .  So d e ta c h e d  was he from t h e  
b i c k e r i n g s  o f  c o l o n i a l  p o l i t i c s  t h a t  even t h e  s p l e n e t i c  
c o n v i c t  W il l iam  Watt  a l lo w e d  him t o  be ' t h e  o n ly  one of  th e  
name ^ M a c a r th u r ] )  who p o s s e s s e s  r e a s o n a b l e  o r  c o n s i s t e n t  
p o l i t i c s . ' ^
SIR FRANCIS FORBES1 2r e l a t i o n s  w i t h  t h e  c o u n t e r - p e t i t i o n e r s  
were  e q u a l l y  ambiguous .  U n l i k e  M a c a r th u r  he was n o t  an 
a c c r e d i t e d  r e p r e s e n t a t i v e ,  b u t  t h e  o p i n io n s  and sy m p a th ie s
1.  Volume 3 of  t h e  'M a c a r th u r  P a p e r s '  (M.S. ML A2899) 
c o n t a i n s  John  M a c a r t h u r ' s  l e t t e r s  t o  h i s  s o n s ,  i n  a  
g r e a t  many of  which  he w r i t e s  v i r u l e n t l y  of  l o c a l  
p o l i t i c s .  Some a r e  a d d r e s s e d  t o  Edward, t h e  e l d e s t  
son ,  a few t o  Jam es ,  b u t  t h e  v a s t  m a j o r i t y  t o  John .  
When John  d i e d  Edward had a l r e a d y  s e t t l e d  i n  England 
and t h e  army.
2. E m ig ra n t  o f  1821, P a r t y  P o l i t i c s  E x p o s e d . . . , p . 6 6 .
See a l s o  Oxley t o  James M a c a r th u r ,  26 J a n u a r y  1858, i n  
'M a c a r th u r  P a p e r s '  M.S. ML A2920 p . 2 0 7 - 9 .  Oxley 
s u g g e s t e d  t h a t  i n  1858 Jam es '  p a t e r n a l i s m  b l i n d e d  him 
t o  t h e  r e a l i t i e s  o f  p o l i t i c s  i n  t h e  d i f f e r e n t l y  
c o n s t i t u t e d  s o c i e t y .
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he had expressed in N.S.W. had convinced the Patriots that 
although it was improper for him as Chief Justice to commit 
himself openly to party politics, he would yet advocate 
their views.
Born in Bermuda in 1784, Solicitor General and Judge 
Advocate there in 1813 and Chief Justice of Newfoundland in 
1816, Forbes arrived in N.S.W. in 1824. His relations with 
Brisbane and at first with Barling were very amicable, but 
the latter friendship foundered on their professional 
relationship. As Chief Justice he was obliged to judge the 
compatibility of all the Governor's and the Council's acts 
with English law and his constant and usually just disagree­
ments with Darling alienated them. With Bourke he agreed 
both professionally and personally. In 1837 James Mudie 
told the Molesworth Committee that Forbes 'was idolized by 
... the convict party' and that he belonged to the 'felony 
(sic) party', a gross distortion but a colonial cliche.
Forbes was accused on many grounds of a rabid libera-
1. TC 1837 Q. 1951,2 ; see also Gazette 26 September
1837 p.2 and 16 April 1836 p.2, Monitor 16 March 1836 
p.2, and 27 April 1836 p.2, Herald 16 January 1837 p.2.
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l i s m  b u t  h i s  p r e v i o u s  a l i e n a t i o n  of  t h e  Governor  of  
Newfoundland by h i s  r i g o r o u s  a d m i n i s t r a t i o n  of t h e  law ,  h i s  
w i d e l y  a d m i t t e d  competence  and d i s c e r n m e n t  a s  a judge  and 
h i s  l a t e r  m o d e r a t i o n  s u g g e s t  t h a t  he had r a t h e r  a  g e n u in e  
t o l e r a n c e ,  n o t a b l e  i n  so i n t r o v e r t e d  a  c o lo n y ,  and a deep 
v e n e r a t i o n  f o r  t h e  law .  By chance  and B a r l i n g ' s  c h a r a c t e r ,  
t h o s e  a c t i o n s  which  F o rb e s  c o n s i d e r e d  i l l e g a l  were  a lm o s t  
a l l  d i s t i n g u i s h e d  by e x c l u s i v i s t  t y r a n n y  ; he was t h e r e f o r e
1
1. Mudie,  F e l o n r y  p .2 8  a t t r i b u t e d  i t  t o  p ro fo u n d  c o n v i c t i o n  
d e r i v e d  from h i s  American b i r t h  and e d u c a t i o n ,  a  d o u b t f u l  
i n t e r p r e t a t i o n  of  t h e  i d e a s  of one who grew up i n  a  s l a v e ­
owning s o c i e t y  i n  t h e  most  l o y a l l y  B r i t i s h  of  t h e  West 
I n d i a n  i s l a n d s ,  i n d ee d  T.H. S c o t t  c a l l e d  him ' t h a t  West 
I n d i a n  p l a n t e r ' .  T.H. S c o t t  t o  James M a c a r th u r ,  10 
March 1837 i n  'M a c a r th u r  P a p e r s '  M.S. ML A2955 p . 1 7 6 .
The H e ra ld  5 May 1836, p . 2 ,  s u g g e s t e d  t h a t  he 'was 
Governor  B a r l i n g ' s  Prime M i n i s t e r  ( f o r  a t im e )  and t h a t  
i t  was n o t  u n t i l  he found t h e  Governor  was n o t  t o  be c o n ­
d u c te d  by " l e a d i n g  s t r i n g s "  t h a t  he became r e s t i v e .  I t  
was s a i d  of  someone, by JUNIUS, t h a t  he became a  p a t r i o t  
when he co u ld  n o t  be  a  p e e r , and t h u s  i t  was t h a t  
Mr. F o rb e s  became a  "man of  t h e  p e o p le "  when he found 
t h a t  G e n e r a l  D a r l i n g  was n o t  d i s p o s e d  t o  become a  "cy p h e r"  
I t  s u g g e s t e d  to o  t h a t  h i s  s u p p o r t  of  t h e  j u r y  laws and 
of  B o u r s e ' s  s o o t h i n g  sy s te m  m igh t  be m ere ly  h i s  d u ty  as  
a  p u b l i c  s e r v a n t ,  and a g a i n ,  t h a t  Bourke had p u rch a se d  
i t  by l a n d  g r a n t s  -  30 June  1836 p . 2  and 2 May 1836 p . 2 .
The c h a r g e  o f  b r i b e r y  i s  u n t e n a b l e  : Dumaresq b ro u g h t
i t  b e f o r e  t h e  C o l o n i a l  O f f i c e  and G le n e lg ,  a l t h o u g h  
' f i r m l y  p e r s u a d e d  t h a t  G e n e ra l  Bourke would s c a r c e l y  
have been  l e s s  s o l i c i t o u s  t o  r e s p e c t ,  t h a n  you would have 
been a n x io u s  t o  m a i n t a i n  t h a t  p e r s o n a l  in d ep e n d en c e  
w hich  your  h i g h  j u d i c i a l  s i t u a t i o n  r e n d e r e d  so i n d i s ­
p e n s a b l e ' ,  a sked  f o r  an e x p l a n a t i o n .  I t  was found 
c o m p l e t e l y  s a t i s f a c t o r y .  0 0 .2 0 1 /2 5 7  p .5 8 7 ,  5 9 1 .
adopted by the Patriots as their champion, and under Bourke’s
1regime he did nothing to disabuse them of their faith.
Even had he wished it his position as Chief Justice
made open espousal of a political party impossible. As it
was although he did not figure at meetings of the A.P.A. he
was constantly abused by the Tory press for being ’tainted
with filthy political principles’ and it was generally
assumed that it was only his judicial office that kept him
2from supporting the Patriot’s Association or Petition.- At 
his departure in April 1836 in the midst of the furore over 
the petitions Patrick Leslie, a recent and gentle immigrant, 
told his parents that the counter-petitioners were supported 
’by a few of the Whigs of good standing in the colony, first 
of whom stands Mr. Chief Justice Forbes ... a desperate Whig 
and quite a man of the Mob.’ On Sir John Jamison's advice 
that it ’would not be agreeable to the Chief Justice', the 
A.P.A. did not officially address him. Even so the charac­
ter of those who called the public meeting to attend him as 
he embarked, prompted the Herald to ’ask Mr. Forbes whether 
he could have received any such "address" without rendering
1. A.D.B. Vol.I p.392-3 ; e.g. Gazette 21 October 1837 
p.2 ; Cf. A.Gr.L, Shaw, Heroes and Villains (S.U.P., 
1966), p .19, 21-3.
2. Herald 16 January 1837 p.2 ; see also Herald 16 April 
1838 p.2, and Gazette 1 August 1837 p.2 and 26 September 1837 p.2. They were particularly aroused by his seat 
on the legislature.
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h i m s e l f  j u s t l y  l i a b l e  t o  t h e  i m p u t a t i o n  o f  p o l i t i c a l  
1
p a r t i z a n s h i p ' and l a t e r  in  d i s c u s s i n g  t h e  c o u n t e r - p e t i t i o n e r s
i t  r e f e r r e d  t o  F o rb e s  a s  t h e i r  C ham pion ' .  P r o b a b l y  i n  i t s
m ordant  s a rc a sm  i t  came c l o s e r  t o  t h e  t r u t h  s a y i n g  'we t h i n k
2
he must be ashamed of  h i s  c o n v i c t  f r i e n d s . '
F o rb e s  l e f t  f o r  England on t h e  ' B r o t h e r s '  which  c a r r i e d  
t o o ,  t o  t h e  C o l o n i a l  O f f i c e ,  advance  c o p ie s  o f  t h e  p e t i t i o n s ,  
f h e  c o i n c i d e n c e  gave  p l a u s i b i l i t y  t o  M u d ie 's  s u g g e s t i o n  t h a t  
' t h e  r e a l  c a u s e '  o f  h i s  d e p a r t u r e  was n o t  h i s  own h e a l t h  b u t  
' h i s  s o l i c i t u d e  f o r  t h e  h e a l t h  o f  t h e  c o l o n i a l  g o v e rn m e n t '  : 
t h a t  Bourke s e n t  him w i t h  t h e  p e t i t i o n s  t o  answer t h e i r  c h a r g e d .
1. P a t r i c k  L e s l i e  t o  h i s  p a r e n t s ,  22 A p r i l  1836, i n  
K . G r . T .  W a l le r ,  'The L e t t e r s  of  t h e  L e s l i e  B r o t h e r s  i n  
A u s t r a l i a ,  1834-54* ,  (B.A. t h e s i s ,  Q u e en s la n d ,  1956) ,  
p .5 2  ; H e ra ld  4 A p r i l  1836 p . 2 ,  11 A p r i l  1836 p . 2 ,
18 A p r i l  "1836 p . 2 .
C e r t a i n l y  of  t h e  f o r t y  seven  c a l l e r s ,  s i x  s ig n e d  t h e  
e x c l u s i v e  p e t i t i o n s ,  and though  of t h e  l e a d e r s  of t h e  
A .P .A . ,  o n ly  Bland was among them, y e t  W entworth ,
B l a x l a n d  and Jam ison  f i g u r e d  a t  t h e  m e e t i n g .
2 .  H e ra ld  5 May 1836 p . 2 ,  and 28 A p r i l  1836 p . 2 .
3. Mudie, F e l o n r y  p .171 . F o rb e s  had been i n t e n d i n g  s i n c e
F e b r u a r y  1834 t o  t a k e  a  y e a r ' s  l e a v e  f o r  h i s  h e a l t h ,  b u t  
b e c a u se  of a d i s p u t e  o v e r  t h e  c l a im s  of B u r to n  and Bowling 
t o  f i l l  h i s  o f f i c e  i n  h i s  a b s e n c e ,  he p e r s e v e r e d  i n  h i s  
d u t i e s  f o r  two y e a r s .  (H.R.A. 1 .1 7 .3 7 0  -  F o rb e s  t o  B ourke ,  
7 F e b r u a r y  1834, i n  Bourke t o  S t a n l e y ,  14 F e b r u a r y  1834. 
H.R.A. 1 .1 8 .1 1 0 ,2 1 6  -  Bourke t o  O ie n e lg ,  3 O c to b er  1835, 
and 1 December 18 3 5 ) .
F i n a l l y ,  e a r l y  i n  A p r i l  1836, b e f o r e  O l e n e l g ' s  c o n f i r ­
m a t io n  of  B o u r k e ' s  o p i n io n  on t h e  p re c e d e n c e  had been 
r e c e i v e d ,  t h e  ' s o l e  m o t i v e '  of  F o r b e s '  d e l a y ,  and a f t e r  
Bourke had h e a rd  o f  th e  e x c l u s i v e  p e t i t i o n e r s '  a t t a c k ,  i t  
became n e c e s s a r y ,  Bourke w r o t e ,  f o r  F o r b e s '  h e a l t h  t h a t  
he s h o u ld  l e a v e  i n  two weeks .  H.R.A. 1 .1 8 .3 6 4 ,3 6 8  -  
G-lenelg t o  B ourke ,  29 March 1836, and Bourke t o  G l e n e l e ,
2 A p r i l  1836) .
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Though Bourke had f o r  t h e  l a s t  y e a r  been g e n u i n e l y  w o r r i e d  
by F o rb e s  i l l - h e a l t h  and when he l e f t  had l i t t l e  c o n f id e n c e  
t h a t  he would be w e l l  enough t o  a t t e n d  t o  b u s i n e s s ,  h i s  
d e p a r t u r e  may have been h a s t e n e d  by th e  e x p e d ie n c y  of h a v in g  
i n  London a more r e s p e c t a b l e  d e fe n c e  t h a n  t h e  C o u n te r -  
P e t i t i o n  . ^
On h i s  a r r i v a l  i n  August  he u n d e r t o o k  a t  once t o  a s s i s t  
i n  t h e  p r e p a r a t i o n  of t h e  new N.S.W. B i l l .  His main 
commentary on t h e  p e t i t i o n s  was n o t  w r i t t e n  u n t i l  March of  
th e  n e x t  y e a r  b u t  i n  O c to b e r  1836 he e x p la in e d  h i s  v iews t o  
James S t e p h e n .  I n  t h i s  l e t t e r  he denounced t h e  e x c l u s i v e s ’ 
c o m p l a i n t s  a b o u t  c o n v i c t  d i s c i p l i n e  and an i n c r e a s e  i n  crime 
a s  ' p u r e l y  p o l i t i c a l '  : as  a r a t h e r  hackneyed p l a t f o r m
used  s i n c e  M acquar ie  by o pponen ts  o f  th e  Government b e c a u se  
by t a k i n g  i t  f u r t h e r  t o  i n d i c a t e  a d e c r e a s e  i n  t h e  t e r r o r s  
of  T r a n s p o r t a t i o n  i t  had r e l e v a n c e  t o  B r i t a i n .  He spoke 
f a v o u r a b l y  t o o  of  W en tw o r th 's  d i s s e c t i o n  o f  t h e  Tory 
p e t i t i o n s ,  b u t  he c o n c e n t r a t e d  on d e f e n d i n g  B o u r k e ' s  Govern­
ment r a t h e r  t h a n  on a d v o c a t i n g  t h e  v iew s  of  t h e  C o u n te r -
1. See B o u r k e ' s  l e t t e r s  t o  h i s  son i n  'Bourke  P a p e r s '
M.S. ML A1733, e s p e c i a l l y  p . 1 7 ,  4 F e b r u a r y  1835 ; p . 2 0 ,
11 A p r i l  1835 ; and p . 4 5 ,  2 A p r i l  1836 -  'The C h ie f  
J u s t i c e  i s  u n w e l l  . . .  Dr .  Maude i s  h u r r y i n g  him t o  
E ng land  . . .  i f  t h e  N.S.W. b u s i n e s s  i s  n o t  a r r a n g e d  
b e f o r e  he a r r i v e s  and . . .  h i s  h e a l t h  p e r m i t s  him t o  
rem a in  i n  London and t h i n k  of  b u s i n e s s ,  h i s  a s s i s t a n c e  
w i l l  be i n v a l u a b l e . '
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1Petitioners.
He forwarded too to the Colonial Office in late
November, a Paper in which, while defending Transportation
in terms of its moral and economic effects on N.S.W. and of
the possibility of increasing its power as a deterrent by
introducing a more precise classification of offences and
punishments, still he accepted its inevitable discontinuance,
2arguing only that it should be done gradually.
Pour days earlier James Macarthur had arrived in
England intending to forward his family’s business and 
•5dynastic interests and to chaperone the exclusive petitions.
1. Forbes to Stephen, 18 October 1836, in CO.201/257, 
p.583-586. Also A.C.V. Melbourne Early Constitutional 
Development, p.233 says that a draft bill now lost, which he prepared at the same time was ’somewhat less 
liberal’ than that which he had drawn up for Bourke in
1835. Melbourne uses this as an argument for Macarthur’s influence but as James did not reach England till 
November 1836 it would seem that his influence was not 
revolutionary ; that Forbes, never a radical, was in
any case less liberal away from the ranting colonial 
Tories.
2. Enclosed in Forbes to Stephen 28 November 1836, in
CO.201/257 p.592-609* There is no evidence to indicate that he had come under Macarthur's influence when he 
wrote to the Criminal Law Commissioners, 31 December
1836, on the susceptibility of Transportation to 
improvement and its applicability to specific classes 
of British Criminals. TC 1837 Appendix p.283.
3. 'Macarthur Papers'M.S. ML A2922 p.80 - S.M. Thompson 
to James Macarthur, 16 April 1838.
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The s u b v e r s i o n  of F o rb e s  was one of th e  means he chose  f o r  
th e  d i s c h a r g i n g  o f  t h i s  com m iss ion .  By a number of  l e g a l  
judgem en ts  i n  t h e  t w e n t i e s  F o r b e s  had l o s t  t h e  t r u s t  and 
g o o d w i l l  of  t h e  M a c a r th u r s  and th o u g h  when James re a c h e d  
London F o r b e s  seemed q u i e t ,  i t  was,  he presumed ' l i k e  
g u n p o w d e r ' .  The C h ie f  J u s t i c e  was th e  o n ly  c o l o n i a l  
l i b e r a l  o f  any i n f l u e n c e  i n  London and h i s  d e l o u s i n g  would
remove one o f  t h e  most  f o r m id a b le  o b s t a c l e s  t o  t h e  e x c l u -
2
s i v e s '  d e s i g n s .
In  March 1837 F o rb e s  t o l d  t h e  C o l o n i a l  O f f i c e  t h a t  
a f t e r  'some u n r e s t r a i n e d  c o n v e r s a t i o n  w i t h  Mr. James 
M a c a r t h u r '  on t h e  q u e s t i o n s  of  t h e  l e g i s l a t u r e  and c i v i l  
r i g h t s  ' I  am happy t o  f i n d  t h a t  we do n o t  d i f f e r  upon t h e s e  
m ain ,  in d ee d  I  sh o u ld  s a y  o n l y ,  p o i n t s  f o r  t h e  i n t e r p o s i t i o n  
of  P a r l i a m e n t . '  In  h i s  commentary on t h e  p e t i t i o n s  f o r  
t h e  C o l o n i a l  O f f i c e  he t r e a t e d  t h e  e x c l u s i v e s  w i t h  some
1. T h e i r  i n i t i a l  f r i e n d s h i p  ( s e e  A.D.B. V o l . I  p .3 9 3 - 4 )  
soon d e t e r i o r a t e d .  John M a c a r th u r  S e n i o r  t o l d  h i s  
son John  t h a t  ' t h e  r e p t i l e  s h a l l  n o t  e s c a p e ' .  20 May 
1830, i n  'M a c a r th u r  P a p e r s ' ,  M.S. ML A2899 p .1 8 7 ,  see  
a l s o  p . 1 5 2 a ,  171, 2 0 6 -7 .
2 .  James M a c a r th u r  t o  W i l l i a m ,  9 December 1836, i n  
'M a c a r th u r  P a p e r s ' ,  M.S. ML A2931 p .2 7 5 .  M a ca r th u r  
c o n s p i r e d  w i t h  T.H. S c o t t ,  f o r m e r  Archdeacon o f  N .S .W .,  
i n  t h i s  s e i g e .  Though S c o t t  d e c l i n e d  a p e r s o n a l  
m e e t in g  b e c a u se  ' I  do n o t  t h i n k  I  c o u ld  keep  my tem per  
o r  be t o l e r a b l y  c i v i l  t o  him i f  we m e t ' ,  he o f f e r e d  
any o t h e r  a s s i s t a n c e .  S c o t t  t o  James M a c a r th u r ,
10 March 1837, i n  'M a c a r th u r  P a p e r s '  M.S. ML A2955 
p .176 .
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r e s p e c t .  He a c c e p t e d  t h a t  pa rdoned  c o n v i c t s  and e x p i r e e s
sh o u ld  n o t  a u t o m a t i c a l l y  assume f u l l  r e s t o r a t i o n  of c i v i l
2r i g h t s ,  and b o t h  he and M a c a r th u r  p ro p o sed  t o  t h e  M olesworth  
Committee t h e  d i s c o n t i n u a n c e  of  T r a n s p o r t a t i o n  ove r  a  p e r i o d  
o f  5 y e a r s .
M a c a r th u r  was w e l l  s a t i s f i e d ,  i n  June  he t o l d  h i s  b r o t h e r  
W il l i a m  t h a t  ’F o rb e s  i s  h o r s  de combat and c o n f e s s e s  h i m s e l f  
b e a t ’ . Though T.H. S c o t t  s u g g e s t e d  t h a t  he had been ’t r y i n g  
t o  make you b e l i e v e  he i s  s i n c e r e  i n  h i s  s u p p o r t  t o  your  
v i e w s ’ y e t  t h a t  F o r b e s ,  who had been  so  u n e q u iv o c a l  a
1 .
2 .
3.
F o rb e s  t o  James S te p h e n ,  31 March 1837, i n  CO.201/266 
p . 4 6 8 , 4 7 4 .  He u sed  t h e  t e rm s  ' e m i g r a n t s ’ and ’ l i b e r a l s ' ,  
e x p l a i n i n g  t h a t  h i s  change was i n t e n d e d  as a c l a r i f i ­
c a t i o n  of  t h e  te rm s  ' e m i g r a n t s ’ and ' e m a n c i p i s t s '  i n  v iew  
of t h e  mixed c o m p o s i t i o n  of t h e  l a t t e r  p a r t y ,  b u t  th o u g h  
h i s  u se  of  ' l i b e r a l '  im p l i e d  a  d e s i r e  t o  i n c r e a s e  t h e  
P a t r i o t s '  r e s p e c t a b i l i t y  i t  would have been more i n  
t h e i r  i n t e r e s t s  t o  have used  t h e  g e n e r a l  c o l o n i a l  te rm  
’e x c l u s i v e s '  f o r  t h e  o t h e r  p a r t y .  I t  i s  u n l i k e l y  con­
s i d e r i n g  h i s  r e t e n t i o n  o f  t h e  one l a b e l  t h a t  h i s  c o n v e r ­
s i o n  of  t h e  o t h e r  i s  an i n d i c a t i o n  of  h i s  commitment t o  
t h e  P a t r i o t s .  He r e f e r r e d  s p e c i f i c a l l y  t o  B o u r k e ' s  u se  
of  t h e s e  t e rm s  i n  h i s  d e s p a t c h  of  25 September  1833 b u t  
t h e r e  a r e  no d e s p a t c h e s  of  t h i s  d a te  i n  e i t h e r  H.R.A. o r  
CO.20 1 /2 3 3 .
Cf .  F o r b e s '  P a p e r ,  31 March 1837, i n  CO.201/266 p .5 0 3 ,  
w i t h  M a c a r t h u r ' s ,  2 J a n u a r y  1837, CO.201/267 p . 5 i 5 .
James M a c a r th u r  t o  W i l l i a m .  7 June  1837, i n  'M a c a r th u r  
P a p e r s ' ,  M.S. ML A2931 p .3 »9^ ; S c o t t  t o  M a c a r th u r ,  10 
March 1837, i b i d  ML A2955 p .1 7 6 .  A.C.V. M elbourne ,
E a r l y  C o n s t i t u t i o n a l  D e v e lo p m e n t , p .2 3 4 ,  a rg u e s  t h a t  
M a c a r th u r  was l i b e r a l i z e d  i n  th e  p r o c e s s .  He b a s e s  t h i s  
on M a c a r t h u r ’ s a d m is s io n  of  e l e c t e d  r e p r e s e n t a t i v e s  and 
on F o r b e s '  a s s e r t i o n  t h a t  ' g e n e r a l l y  James M a ca r th u r  
a c c e p t e d  h i s  p r o p o s a l s ' .  However th e  te rm s  on which  
M a c a r th u r  a c c e p t e d  th e  p r i n c i p l e  of  e l e c t i o n  were no more 
l i b e r a l  th an  h i s  p r e v i o u s l y  e x p r e s s e d  o p i n io n s  and were 
c o n s i s t e n t  w i t h  t h e  e s s e n t i a l  e x c l u s i v e  demands : F o r b e s ' 
o p i n io n  may be t a k e n  as  no more t h a n  an e f f o r t  t o  s u s ­
t a i n  h i s  s e l f - e s t e e m .
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champion of  t h e  j u r y  l a w s ,  sh o u ld  adm it  t h e  wisdom of
q u a l i f y i n g  t h e  r e s t o r a t i o n  of  c i v i l  r i g h t s  t o  e x - c o n v i c t s
was a  g r e a t  t r i u m p h .  F o rb e s  u n d o u b te d ly  backed down on
t h i s  q u e s t i o n ,  y e t  th e  c i v i l  r i g h t s  i s s u e ,  so c l e a r  c u t  i n
t h e  c o lo n y ,  d id  a l l o w  from a d e ta c h e d  view some m o d i f i c a t i o n ,
and by h i s  u n w a v e r in g  s t a n d  on t h e  s t a t e  o f  c r im e  and th e
o v e r a l l  s u c c e s s  o f  c i v i l  j u r i e s ,  he rem ained  f a i t h f u l  i f
1n o t  t o  t h e  P a t r i o t s ,  t o  -Bourke.
M a c a r th u r  a t t a c k e d  t h e  l i b e r a l  c a u se  by s u b v e r t i n g  n o t  
o n ly  F o rb e s  b u t  a l s o  C h a r l e s  B u l l e r ,  H.L. B u l w e r ’ s s u c c e s s o r  
a s  a g e n t  f o r  t h e  A .P .A .  W ith o u t  d e t a i l e d  i n s t r u c t i o n s  from 
h i s  c o n s t i t u e n t s  B u l l e r  was v u l n e r a b l e  t o  M a c a r th u r* s  w i l e s :  
he knew n o t  where  t o  t u r n  f o r  w i t n e s s e s  t o  confound M u d ie 's  
spu tum , ’t h e  o n ly  p e r s o n  who a f f o r d e d  me any a s s i s t a n c e  on 
t h i s  p o i n t  was Mr. James M a c a r th u r ,  and t o  th e  w i t n e s s e s  
s u g g e s t e d  by t h a t  g en t lem a n  I  was i n d e b t e d  f o r  t h e  o n ly  e v i ­
dence  c a l l e d  b e f o r e  t h e  com m it tee  t o  speak  f a v o r a b l y  on t h e  
c o l o n y ’ .^ M a c a r th u r  gu ided  B u l l e r  away from T r a n s p o r t a t i o n  
and t o  a  much l e s s  l i b e r a l  form of  Assembly t h a n  th e  P a t r i o t s
1. See CO.2 0 1 / 2 5 7 .P 5 8 4 - 5  f o r  t h e  e f f e c t  o f  d e tach m en t  on 
F o r b e s .  Melbourne  (op .  c i t  p .2 3 4 )  a t t r i b u t e s  t h i s  com­
p rom ise  t o  F o r b e s  c h a r a c t e r  s a y i n g  t h a t  th o u g h  a ’ t h o r ­
o u g h -g o in g  e m a n c i p i s t '  u n d e r  Wentworth he f e l l  e a s i l y  
u n d e r  M a c a r t h u r ’s i n f l u e n c e  and ' a lw ay s  a p o s e u r '  
endeavoured  i n  t h i s  way t o  s a t i s f y  b o t h  p a r t i e s .  
Melbourne w r i t e s  b i t t e r l y  of  one who b e t r a y e d  h i s  c a u s e .
2. C. B u l l e r  t o  t h e  A . P . A . , 31 May 1840, i n  E .  Sweetman, 
A u s t r a l i a n  C o n s t i t u t i o n a l  Development  Appendix p.435*
See a l s o  h i s  l e t t e r  of  21 A p r i l  1838 i n  'P a p e r s  on 
E d u c a t i o n ,  1 8 0 4 - 6 8 ’ , M.S. ML A357 p . 1 7 1 - 4 .
had p r o p o s e d ,  s a b o t a g i n g  t h u s  t h e i r  two c h i e f  e n d s .
He f u r t h e r  d i s c h a r g e d  h i s  conunission as  a d v o c a te  f o r  
t h e  T ory  p e t i t i o n e r s  by a r r a n g i n g  a t  once f o r  a  book Hew 
So u th  W a le s , I t s  P r e s e n t  S t a t e  and F u t u r e  P r o s p e c t s  t o  be 
w r i t t e n  i n  s u p p o r t  of t h e  p e t i t i o n s ,  a  book used  a s  a b a s i c  
t e x t  by t h e  M olesw or th  Commit tee .^  I t  d i f f e r e d  s l i g h t l y  
from t h e  p e t i t i o n s  i n  i t s  g r e a t e r  em phasis  on T r a n s p o r t a t i o n  
and i n  i t s  deve lopm en t  of  t h e  q u e s t i o n s  of  t h e  j u r y  laws 
and t h e  l e g i s l a t u r e ,  b u t  as  t h e  p e t i t i o n s  were vague and 
g e n e r a l ,  th o u g h  M a c a r t h u r ' s  i n t e r p r e t a t i o n  r e f l e c t e d  h i s  
p e r s o n a l  v i e w s ,  i t  d id  n o t  c o n f l i c t  w i t h  them. The book 
was w e l l  r e c e i v e d  by t h e  c o l o n i a l  T ory  p r e s s  b u t  denounced 
by t h e  P a t r i o t s ,  p a r t i c u l a r l y  f o r  i t s  i n s i d i o u s  and i n s i n u a -  
t i n g  t o n e  o f  m o d e r a t i o n .  The L i t e r a r y  News however ,  w h i l e  
d e p l o r i n g  i t s  b i a s  and i t s  s o p h i s t i c a l  a rg u m en ts  im p l i e d
91 .
1. Po r  t h e  a u t h o r s h i p  o f  t h e  book,  see  T r a n s c r i p t s  of  
l e t t e r s  f rom M a c a r th u r  t o  Edward Edwards ,  J a n u a r y  t o  
June 1837, i n  ML (Am 4 3 - 1 / 2 1 )  and John M e t c a l f e ’s mono­
g r a p h ,  Edward Edwards ,  His  A s s o c i a t i o n  w i t h  N.S .W.,  
( P u b l i c  L i b r a r y  of  N . S . t f . ,  1952) .
U n le s s  i t  can be shown t h a t  E dw ards '  i d e a s  had any 
i n f l u e n c e  on t h e  v iew s  e x p r e s s e d  i n  t h e  book, t h e  m a t t e r  
seems s i g n i f i c a n t  o n ly  a s  an i n d i c a t i o n  t h a t  M a c a r th u r ,  
t h o u g h  c o n s c i e n t i o u s ,  was n o t  s u f f i c i e n t l y  d e d i c a t e d  t o  
w r i t e  i t  h i m s e l f .
2. C o l o n i s t  2 November 1837 p .3 5 4  ; H e ra ld  9 November 1837 
p .2 ; T la z e t te  14 November 1837 p .2  ; A u s t r a l i a n  21 
November 1837 p . 2 ,  and s e r i e s  of  a r t i c l e s  May t o  June  
1839 ; M o n i to r  15 November 1837 p . 2 , 3 ,  and s e r i e s  o f  
a r t i c l e s , November 1837 t o  J a n u a r y  1838.
92.
that its moderation was not merely clever politicking, ’he
is too benevolent and too conscientious as well as too
politic a writer to let this appear with any demonstration
1of virulence or personality’.
By using his family’s influence and his own comity and 
acumen to gain the approval of the Colonial Office and to 
persuade Lord G-lenelg and Sir George Grey to present the 
petitions, he further guarded the exclusives’ interests. 
This led to an endless succession of interviews with people 
interested in emigration, churches, education and business, 
sent by Glenelg, Grey and Stephen ’all tending to give
weight to our cause however and therefore I grudge not the
2hours thus bestowed'.
The appointment of the Molesworth Committee gave him 
another opportunity to press the objects of the petitions. 
So cordial were his relations with the Committee that he
1. Literary News 16 December 1837 p.1, see also 9 December 
1837 p.1,2.
2. He had to justify the petitions at length to secure 
Glenelg's approval. See his letters in CO.201/267 
p.500-544. His success is demonstrated by Glenelg’s 
reaction, ’I shall send for you frequently ... on these 
and other subjects connected with the colony', and by 
the familiarity with which James Stephen, generally so 
distant, avowed ’that as for the convicts and radicals 
of Sydney, he wished he could send them to Canada as a 
free gift to Mr. Radical Papineau’.
James Macarthur to William, 18 December 1836, 9 December 
1836, 18 March 1837, in 'Macarthur Papers’, M.S.
ML A2931 p .294, 291, 272, 314b.
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q u iz z e d  them and d in e d  w i t h  them^1 23 and D ag a r ,  u n o f f i c i a l
a g e n t  of t h e  P a t r i o t s ,  judged t h a t  h i s  t e s t i m o n y  made a
’c o n s i d e r a b l e  i m p r e s s i o n ’ . The C o l o n i s t  however s u g g e s t e d
t h a t  t h e  ’r a d i c a l  c o n s t i t u t i o n  and temperament  o f  t h e
C o m m it te e ’ and i t s  d i r e c t e d  q u e s t i o n i n g  m o d i f i e d  M a c a r t h u r ’s
2e x p r e s s i o n  o f  h i s  v i e w s .
In  h i s  e x a m in a t io n  on t h e  j u r y  laws he a d m i t t e d  th e  
p o s s i b i l i t y  o f  a l l o w i n g  e m a n c i p i s t s  as  j u r o r s  a f t e r  a 
r i g o r o u s  p r o b a t i o n  b u t  a l t h o u g h  t h e  Committee a t t a c k e d  him 
on t h i s  q u e s t i o n  and a l t h o u g h  th e  c o n c e s s i o n  had no t  been 
made i n  t h e  p e t i t i o n s ,  h i s  e a r l i e r  a c c e p t a n c e  of  i t  i n  h i s  
book showed t h a t  i t  was n o t  a compromise f o r c e d  by th e
1. When M a c a r th u r  c i t e d  a  r e p u b l i c a n  s p i r i t  as  e v id e n c e  o f  
th e  d i s o r d e r l i n e s s  of  t h e  c u r r e n c y  (TC.1837 a f t e r  Q.2642) 
t h i s  was t h o u g h t  so p o i n t e d  . . .  t h a t  th e  o t h e r  members
o f  t h e  com m it tee  s e t  up a  c o m p le te  s h o u t '  and Lord 
Howick s u g g e s t e d  t h a t  t h e  n e x t  q u e s t i o n  sh o u ld  be ’Do 
you c o n s i d e r  our  Chairman as  coming u n d e r  y o u r  d e f i n i ­
t i o n ? ’ Such j o l l i t y  p roved  t o o  much f o r  t h e  s h o r th a n d  
w r i t e r  and t h e  e v id e n c e  was s t r u c k  o u t .  James M a c a r th u r  
t o  W i l l i a m ,  7 June  1837, i n  ’M a c a r th u r  P a p e r s ’ ML A2931 
p . 3 2 2 a -2 3 a .
2 .  M o n i to r  5 J a n u a r y  1838 p . 2 .  In  Sw eetman 's  view th e
C o m m it te e ' s k e p o r t  made f o u r  s t a t e m e n t s  : t h a t  c r im e
had i n c r e a s e d  ou t  o f  p r o p o r t i o n  to  t h e  p o p u l a t i o n  ; 
t h a t  t h e  p r i c e  of  l a n d  sh o u ld  be r a i s e d  ; t h a t  T r a n s ­
p o r t a t i o n  sh o u ld  be ended and ' t h a t  a l l  t h e  o p in io n s  of  
James M a c a r th u r  were  w o r th y  th e  most a t t e n t i v e  c o n s i d e r ­
a t i o n ’ . A u s t r a l i a n  C o n s t i t u t i o n a l  D ev e lo p m en t , p .1 3 8  ; 
C o l o n i s t  10 J a n u a r y  1838 p .2^
3.  P o r  a t t a c k s  -  e . g .  S i r  G-eorge Grey TC 1837 Q .3401-7  ; 
James M a c a r t h u r ,  N .S .W .,  I t s  P r e s e n t  S t a t e  and P u t u r e  
P r o s p e c t s , p . 118-9«
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Com mit tee .  His p l a n  f o r  an e x t e n s i o n  of t h e  L e g i s l a t u r e  
by th e  a d d i t i o n  of  r e p r e s e n t a t i v e s  e l e c t e d  from th e  m ag is ­
t r a c y  by t h e  u n t a i n t e d  f r e e ,  th o u g h  more l i b e r a l  t h a n  t h a t  
which  t h e  p e t i t i o n s  so c o v e r t l y  i m p l i e d ,  had a l s o  been
'l
a n t i c i p a t e d  i n  h i s  book.  He d id  however make c l e a r  t h a t  
he c o n s i d e r e d  e m a n c i p i s t s  u n f i t  f o r  c i v i l  e q u a l i t y ,  and by 
r e f e r r i n g  to  t h e i r  means of a c q u i r i n g  w e a l t h  as  an e x i s t i n g  
m o n s t r o s i t y  r a t h e r  t h a n  one v i r t u a l l y  e l i m i n a t e d  by th e  
i n c r e a s e  i n  th e  f r e e  p o p u l a t i o n ,  s u p p o r t e d  h i s  a s s e r t i o n  
t h a t  a  p r o p e r t y  q u a l i f i c a t i o n  was i n a d e q u a t e  f o r  t h e  
f r a n c h i s e .
On t h e  m ora l  s t a t e  of t h e  c o lo n y  he f o u g h t  a g a in  w i t h
1. M a c a r th u r ,  N.S.W«, I t s  P r e s e n t  S t a t e  and F u t u r e  P r o s p e c t s , 
p . 1 3 2 - 9 .  ^he p e t i t i o n e r s  f e l t  t h a t  ' i t  i s  s t i l l  
q u e s t i o n a b l e ,  w h e th e r  t h e  c o lo n y  i s  p r e p a r e d  t o  e n jo y  
th e  f r e e  i n s t i t u t i o n s  of  G-reat B r i t a i n  ; many e x p e r i e n c e d  
p e r s o n s  b e in g  of  t h e  o p i n io n  t h a t  t h a t  m u c h -w is h e d - fo r  
p e r i o d  has n o t  y e t  a r r i v e d ,  w h i l s t  t h o s e  who h o ld  an 
o p p o s i t e  o p i n i o n ,  have p ro p o sed  no s a t i s f a c t o r y  b a s i s  
f o r  t h e  E l e c t i v e  and R e p r e s e n t a t i v e  f r a n c h i s e s ' .
H.R.A. 1 .1 8 .3 9 4  ( E n c lo s u r e  A1 i n  Bourke t o  G le n e lg ,
13 A p r i l  1836) .
M a c a r t h u r ' s  c o o p e r a t i o n  and ag reem en t  w i t h  B u l l e r  came 
a f t e r  h i s  e x a m in a t io n  and a f t e r  h i s  book,  and was due 
t o  h i s  own m o d e ra te  v iew s and t o  B u l le r s*  a m e n a b i l i t y  and 
i g n o r a n c e  of  h i s  c o n s t i t u e n t s  d e s i r e s ,  r a t h e r  t h a n  t o  
h i s  l i b e r a l i z i n g  e f f e c t  on M a c a r t h u r .  See B u l l e r  t o  
t h e  A .P .A . ,  21 A p r i l  1838 in  'P a p e r s  on E d u c a t i o n ,  
1 8 0 4 - 6 8 ' ,  M.S. ML A357 p .1 7 1 - 4  ; James M a ca r th u r  t o  
G-lenelg,  10 A p r i l  1838, i n  CO.201/282  p.301 ; R e p o r t  
of  t h e  . . .  M ee t in g  o f  t h e  S u p p o r t e r s  o f  th e  P e t i t i o n  
t o  His  M a je s ty  . . .  1836 . p . 1 2 .
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the Committee, for though they delighted in his statistics
shewing a general increase in crime, they were unwilling to
accept that the free emigrants and the currency had not been
1contaminated by the penal system. Macarthur, convinced of
the evil effects of Transportation on the colony as a whole
could not allow that he and the freemen he represented were
tainted. Even so he rejected the extreme Tory position in
2his approval of the regulations on convict discipline.
The continuance of road parties under a much stricter 
superintendence would greatly benefit the economy of the 
colony, have little effect on its morals and would make 
Transportation more formidable. The assignment system 
however, Macarthur and his henchmen were convinced, failed 
to reform the convict, cost more than free labour and dis­
couraged free immigration. Even so he insisted that its 
cessation should be gradual for a withdrawal of all assigned 
convicts or even too abrupt a discontinuance of the supply 
would endanger the economy of the colony, and by restricting 
the sale of land would seriously diminish the funds available 
for immigration.^ Free immigration, incompatible both with
1. TG 1857 Q. 2415* - 7*, 2638 - 49.
2. TG 1837 Q. 4204-5, see also ibid Q 3047-50. His 
judgement that bushranging was not a sign of general 
insubordination but rather a result of occasional 
tyranny by masters was also an independent opinion.
3. TG 1837 Q.3120-3332.
4. TC 1837 Q.2558-9, 2614, 2629, 4184-94 ; 1838 Q.113-5.
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t h e  c o n t i n u a n c e  of  a s s ig n m e n t  and w i t h  i t s  a b r u p t  d i s c o n ­
t i n u a n c e ,  was e s s e n t i a l  t o  t h e  w e l f a r e  of  t h e  c o lo n y ,  b u t  
th o u g h  M a c a r th u r  p a id  t r i b u t e  t o  t h e  R e g u l a t i o n s  of  1831, 
he s t r o n g l y  opposed t h e  C o m m it te e ' s  b id  f o r  an i n c r e a s e  i n
th e  p r i c e  of  l a n d ,  a r g u i n g  t h a t  s a l e s  would d e c r e a s e  so
1
g r e a t l y  as  t o  lo w er  t h e  t o t a l  r e v e n u e .
In  t h e  184 0 ' s  when he had become c h i e f  a d v o c a te  of  a
r e n e w a l  of  T r a n s p o r t a t i o n  and a s s i g n m e n t ,  t h e  A u s t r a l i a n
a rgued  t h a t  h i s  o p i n i o n s  were n o t  i n c o n s i s t e n t ,  q u o t in g  a t
l e n g t h  from th e  p a s s a g e s  in  h i s  e v id e n c e  where he had
i n s i s t e d  on t h e  im p o r t a n c e  of  a v e r y  g r a d u a l  d i s c o n t i n u a n c e ,
b u t  a s  a l l  hope o f  s u p p r e s s i n g  t h e  e m a n c i p i s t s  was l o s t  and
a s  he had s i n c e  bough t  a c o n t r o l l i n g  i n t e r e s t  i n  the  A u s t r a l i a n
i t  i s  p r o b a b l e  t h a t  he had i n  1837 and 1838 g e n u i n e l y  i n t e n d e d
2a l e s s  g r a d u a l  c e s s a t i o n  th an  he l a t e r  c l a im e d .
1.  TG 1837 Q .2565-2613 .
2 .  A u s t r a l i a n  28 December 1841 p . 2 ,  4 J a n u a r y  1842 p . 2 .  
C e r t a i n l y  th o u g h  t h e  - B r i t i s h  Government d id  n o t  w i thd raw  
a s s i g n e d  c o n v i c t s  i t  d id  s t o p  t h e  su p p ly  a b r u p t l y  w h i l e  
M a c a r th u r  had s u g g e s t e d  a d i m i n u t io n  ove r  5 y e a r s  
' p e r h a p s  a c o n s i d e r a b l y  l e s s  p e r i o d ,  I  am t a k i n g  t h a t
a s  t h e  o u t s i d e '  (TG. 1837 Q .4 1 9 4 ) .  However i t  i s  
p r o b a b l e  t h a t  even t h i s  was to o  s h o r t .  I n  1850 w h i l e  
d e n y in g  any c o n f l i c t  be tw een  h i s  o p i n i o n s  he s a i d  
'even  i f  t h e r e  were  such  v a r i a n c e  as  i s  a s s e r t e d  -  I  
would a s k ,  i s  t h e r e  n o t h i n g  i n  t h e  e n t i r e l y  a l t e r e d  
c i r c u m s t a n c e s  . . .  o f  t h i s  c o lo n y  w h ich  would j u s t i f y  
a  change  of  o p i n io n ?  ' Speeches  of  James M a c a r th u r  . . .  
on t h e  Q u e s t io n  of  t h e  R esum ption  o f  T r a n s p o r t a t i o n ,
p .8 .
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That Macarthur*s evidence was appreciably influenced by
the views of either the petitioners or of the Committee is
uhlikely. Certainly the temperance with which he presented
his testimony was due in part to a very politic strategy.
So tenaciously did he adhere to his maxim of ’honesty temper
and no personalities’ that the parochial and Patriotic
Australian reluctantly conceded that his evidence was 'of
a more statistical and speculative character than' was
susceptible to its own crude methods of attack. Neverthe-
2less Eagar's judgement that Macarthur spoke sincerely, his 
character and his independantly expressed opinions suggest 
that he was not being unduly artful when he said
I am not conscious of any bias ... towards any partic­
ular class of society. Attached to the colony by ... 
all those ties which should bind a man to the land of 
his birth, I have ever looked to the advancement of 
its interests as the height of my ambition. Actuated
1. James Macarthur to William, 2 January 1837, in ’Macarthur 
Papers' M.S. ML A2931 p.308, also p.299 18 December 
1836 where he tells his brother William in reference to 
Mudie’s unseemly display of his own scrofula that 'I 
shall studiously refrain from mixing myself up in such 
personalities and stick to the main principles avoiding 
... local politics of Sydney'.
2. Australian 25 May 1838 p.2. See also Herald 28 May 
1838 p.2 - Gisborne found it 'impossible to give any 
particular part of Mr. Macarthur's evidence that would 
show the colour of the views which' Mr. Gisborne was 
convinced 'he holds'. Eagar - letter in Monitor
5 January 1838.
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by these feelings and after most mature reflection,
1I have arrived at the opinions before expressed.
His estimate of the ’true interests’ of N.S.W. was not 
shared by the 6,000 who signed the Counter-Petition and only 
in part by Forbes.
Sir Francis Forbes was knighted just before the appoint­
ment of the Molesworth Committee. His evidence was little 
affected by his relations with either James Macarthur or 
the Counter Petitioners as of their particular concerns : 
the jury laws, the Legislature and the civil rights question, 
only on the jury laws, and that cursorily, was he specifi­
cally examined. As the first witness called and as a 
settler of 12 years he was examined at length on the general 
condition of convicts from their departure from England to 
their emancipation ; as Chief Justice, on detailed points 
of criminal law ; and as a land-holder of 10,000 acres, on 
the assignment system and the economic effect of Transpor­
tation on the colony. He suffered great humiliation during 
the four days of his examination from his own reluctance to 
commit himself and from the inquisitorial methods of the 
Committee.
His critics attributed this to his equivocation in the
1. Report of the ... Meeting of the Supporters of the 
Petition to His Majesty 183&, p.20.
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face of questions hostile to the interests of the Counter- 
Petitioners, for most of Forbes' wrangling with the Committee 
centred on subjects germane to a defence of Bourke's 
Government and consequently to the Patriots, but there was 
only one clear case of equivocation and that venial. They 
suggested too that his newly acquired knighthood and conse­
quent and disproportionate self-esteem might have been
behind his unwillingness to cooperate and they dismissed his
2fatal malady as a feeble excuse. Though his health had
troubled him since his term in Newfoundland and was the 
reason for his presence in England, though the day before 
his examination on Burton's Charge, the peak of his degra­
dation, he had written to the Colonial Office asking to
1. Letter - Herald 25 September 1837 p.2, see also Gazette 
26 September 1837 p.2. Mudie had made a point in his 
book, of which, the Herald's correspondent said in the 
same letter, there were several copies on the Committee 
table 'constantly' used 'for the purpose of suggesting 
questions', of the congruence between the term 'absentee', 
used in Bourke's native country Ireland for English 
proprietors and in N.S.W. as a euphenism for runaway 
convicts. (Felonry P.xiv). Forbes' asseveration of
his ignorance of the term was a foolish attempt to 
defend Bourke against the laxity it implied, unfortu­
nately, within half an hour, he used it himself.
(TC 1837 Q.345,380).
2. E.g. Herald 17 August 1838 p.3 ; Gazette 5 September 
1837 p.2 T” T.H. Scott said in his annotations to 
Macarthur's N.S.W., Its Present State and Future Pros­
pects (Copy in the National Library, Canberra) p.12 - 
'he was cross examined, broke down under it, pretended 
sickness and retired'. Roger Therry used it as a 
defence Reminiscences p.337.
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r e s i g n  on t h e s e  g r o u n d s ,  and th o u g h  he d ie d  f o u r  y e a r s  
l a t e r ,  h i s  h e s i t a n c y  was due o n ly  i n  p a r t  t o  h i s  d e b i l i t y .
He was o f f e n d e d  by th e  p r u r i e n c e  o f  much of  h i s  
2e x a m in a t io n  and he was a t  t im e s  f l u s t e r e d  by t h e  i n t r a n s i ­
gence  of t h e  Committee ,  bu t  h i s  w a r i n e s s ,  h i s  e q u i v o c a t i o n  
and h i s  f o r g e t f u l n e s s  were  due l e s s  t o  h i s  p o l i t i c a l  com m it t ­
m en t ,  h i s  p r i d e  and h i s  i l l n e s s  t h a n  t o  h i s  i n b r e d  l e g a l  
c a u t i o n .  The Com mit tee ,  co n v in ced  of  t h e  i n e f f i c a c y  of 
T r a n s p o r t a t i o n  t o  d e t e r ,  p u n i s h  or  r e f o r m  c r i m i n a l s  o r  t o  
do ought  b u t  d e p ra v e  N.S.W. and g r e e d y  f o r  l u r i d  a c c o u n t s  
of  t h e  c o lo n y ,  were  much vexed by F o r b e s ’ l e g a l  a p p ro a c h .
He had had to o  much e x p e r i e n c e  i n  t h e  c o u r t s  e l i c i t i n g  f a c t s  
f rom r a m b l i n g  and e x a g g e r a t e d  t e s t i m o n y  t o  a l l o w  h i s  own t o  
be d i s t o r t e d  t o  t h e  p u r p o s e s  o f  t h e  Commit tee .  The e v id e n c e  
he gave was marked g e n e r a l l y  by c a u t i o n ,  s t r i c t  h o n e s t y  and 
common-sense r a t h e r  t h a n  by e q u i v o c a t i o n ,  bu t  p a r t i c u l a r l y  
i n  h i s  e x a m in a t io n  on - ^ u r t o n ' s  Charge i t  seemed o t h e r w i s e .
M olesw or th  r e a d  t h e  Charge t o  him p a r a g r a p h  by p a r a -
1 .  F o rb e s  t o  G le n e lg ,  27 A p r i l  1837 CO.2 0 1 /2 6 6 .  p . 510,511 ; 
and H e ra ld  25 Sep tem ber  1837 , ,p .2 .
2 .  R ic h a r d  B ourke ,  who saw F o rb e s  a f t e r  h i s  e x a m in a t io n ,  
t o l d  h i s  f a t h e r  t h a t  ’To h i s  g r e a t  d i s g u s t  he found 
t h a t  S i r  W i l l ia m  M olesw or th  had been crammed (by Mudie 
e v i d e n t l y )  w i t h  t a l e s  and f a b l e s  o f  i n s u b o r d i n a t i o n  and 
l e n i e n t  p r a c t i c e s  f rom m a s t e r s  t o  t h e i r  a s s i g n e d  s e r ­
v a n t s  and t h a t  t h e  e x a m in a t io n  was becoming one i n t o  
p r i v a t e  h i s t o r i e s ,  and n o t  i n t o  t h e  g e n e r a l  p r i n c i p l e  
and sy s te m  of  c o n v i c t  d i s c i p l i n e ’ . 27 May 1837, i n  
'Bourke  P a p e r s '  V o l .1 2  M.S. ML AI739 p . 6 2 .
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graph, asking on each his opinion. As most of it consisted 
of highly coloured descriptions rather than controvertible 
facts, he could only reply that he had no personal experience 
of the abuses named, but trusted that burton would say only 
what he knew to be true. The usefulness of the charge 
depended on the catholicity of the abuses it described and 
as Forbes, the first witness, refused to rely on gossip, the 
Chairman who had placed so much faith in it treated him 
harshly.
Despite his unkind reception Forbes persevered with
the light of truth and reason. He insisted that a descrip-
tion of road gangs as ’beehives' of robbers though not
-|incorrect, was overdrawn. He distinguished between the
spiritual condition and assessable actions of convicts in
2support of his claim that assignment was reformatory. He 
answered to the emotional plea from Mr. Buller for him to 
agree that it would be better to burn convicts alive than 
to send them to Norfolk Island, and by Mr. Leader that their 
sufferings there were more than human nature could bear, the 
very sensible observation that ’human nature will endure a 
great deal’.
1 . 
2 . 
3.
TC 1837 .  Q.1 1 2 7 -1 1 2 9 .
TC 1837 .  Q . 1 3 0 0 -1 3 2 0 .
TC 1837.  Q . 1 3 6 3 ,1 3 6 9 ,  1377.
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His continual insistence on the banal truth must have 
been very provoking, but if the reports of deleted evidence 
are true, Molesworth was unduly brutal. The Friend to 
Australia said that at one stage he exclaimed, ’You are not 
aware of your own knowledge! I might say that I am not 
aware of my own knowledge that London Bridge is new standing 
because it may have fallen down!’ and An Observer that he 
asked 'Is a person whose memory is so defective as yours 
appears to be qualified to perform the highly responsible 
duties of Chief Justice?'^
Despite Forbes’ honourable intentions and demeanour, 
his was an ignominous performance. Molesworth used his 
evidence, distorting it at times, even quoting him in 
support of Burton's description of road gangs as beehives, 
and continuing impenitent in his disrespect. His Committee 
did however strike out his snide reference in one of the 
draft reports to 'the cautious and deliberate opinions of a 
judge (by most persons considered to be one of eminent
1. Herald 25 September 1837 p.2 and 17 August 1838 p.3.
Saxe Bannister, an embittered ex-colonial judge, accused 
him quite baselessly, of having 'wilfully and corruptly 
misrepresented the experience of British Colonisation 
to the Committee on Transportation'. Bannister to the 
Colonial Office, 2 May 1837, CO.201/266 p.83.
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The c o l o n i a l  Tory p r e s s  g l o a t e d  over  h i s  d e g r a d a t i o n  
and t h e  P a t r i o t  p r e s s ,  a t  f i r s t  by i t s  s i l e n c e  and l a t e r  by 
i t s  o p p o s i t i o n  t o  h i s  p ro p o se d  p e n s i o n ,  seemed d e e p ly  d i s a -  
p p o i n t e d  i n  i t s  champion.  A few weeks a f t e r  t h e  C h ie f  
J u s t i c e ' s  l a s t  e x a m in a t io n  Bulwer t o l d  t h e  A .P .A .  t h a t  ’t h e  
p e r s o n s  h i t h e r t o  examined have  o n ly  been on one s i d e ’ .^  
P a r t l y  b e c a u s e  of  th e  s u b j e c t s  o f  h i s  i n t e r r o g a t i o n  b u t  
p r i m a r i l y  b e c a u se  he was n o t  comm itted  t o  them, P o r b e s ' 
e v id e n c e  was n o t  a  d e fe n c e  of  t h e  P a t r i o t s .
The M olesw or th  Committee was n o t  unaware  of  t h e  
v i r u l e n t  n a t u r e  o f  c o l o n i a l  p o l i t i c s  b u t  i t  was t h e  e v id e n c e  
of  Mudie and S la d e  r a t h e r  t h a n  of  t h e  a c c r e d i t e d  a d v o c a te  of  
t h e  P e t i t i o n e r s  o r  t h e  ’ ch am p io n ’ of  t h e  C o u n t e r - P e t i t i o n e r s  
w hich  r e v e a l e d  i t  t o  them.
1. D r a f t  R e p o r t , 16 J u l y  1838, P a p e r  26 in  P a p e r s  on 
T r a n s p o r t a t i o n  1837-8 (London,  1838, P e rg u so n  n o .2 5 0 1 a ,  
copy i n  N a t i o n a l  L i b r a r y ,  C a n b e r r a ) .  R e f e r r e d  t o  h e r e  
a f t e r  as  ’D r a f t  R e p o r t ,  16 J u l y  1 8 3 8 ’ , p . 1 7 .
2.  C o l o n i s t  10 J a n u a r y  1838 p .2  ; G-azette 26 September  
"1837 p . 2 ; H e ra ld  17 August  1838 p . 3 .
3 .  M o n i to r  24 August  1838 p . 2  ; A u s t r a l i a n  17 August 
1838 p . 2 .
4 . M o n i to r  12 F e b r u a r y  1838 p . 4 .
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CHAPTER IV 
THE DEFENDERS
His life threatened and his character most cruelly 
aspersed, JAMES MTJDIE quitted N.S.W. for England in 1836 
seeking 'speedy reparation for the deep injuries inflicted 
upon me by the wanton oppression of Sir Richard Bourke.'
To achieve his object, like James Macarthur he corresponded 
with the Colonial Office, he wrote a book and he gave 
evidence before the Molesworth Committee.
His wild denunciations of Bourke in his letters to 
the C0]_onial Office were received with sceptical distate, 
but in his book The Felonry of N.S.W., with wonder in 
Britain and great anger in the colony. A 'mass of plagiarism, 
of nonsense, of frivolity, of low anecdote and of gross 
slander', reviewers almost feared to soil their fingers in
1. Mudie to Sir Oeorge Orey, 9 February 1837, in 
CO.201/267 p .557, 558.
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t u r n i n g  o v e r  i t s  v i l e  p a g e s .  His e v id e n c e ,  some o f  i t  
too  d i s g u s t i n g  t o  be p r i n t e d ,  invoked  u n i v e r s a l  h o r r o r  i n  
b o t h  t h e  c r e d u l o u s  and t h e  in f o r m e d .  I t  was M u d ie ' s  
p h i l l i p i c s  w hich  b r o u g h t  b e f o r e  t h e  Committee t h e  s p i t e f u l ­
n e s s  and f e r o c i t y  t h a t  d i s t i n g u i s h e d  t h e  p o l i t i c a l  and 
s o c i a l  l i f e  o f  N.S.W.
He had e m ig r a t e d  t o  N.S.W. i n  1822, a  widower w i t h  a
s t e p - d a u g h t e r  and t h r e e  d a u g h t e r s ,  i n t e n d i n g  l i k e  so many
o t h e r s  t o  t a k e  a d v a n ta g e  of i t s  f r e e  l a n d  and l a b o u r  t o
a c h i e v e  t h e  w e a l t h  and s t a t i o n  d e n ie d  him i n  B r i t a i n .  He
had been an o f f i c e r  i n  t h e  M a r in es  and d u r i n g  t h e  p e a c e ,  had
2a t t e m p t e d  t o  win f o r t u n e  by making medals  of  War H e ro e s .
1
1. A u s t r a l i a n  8 Sep tem ber  1837, p . 2  ; Sydney Times 
2 Sep tem ber  1837 p . 2 .
Most of t h e  B r i t i s h  r e v i e w s  r e p r i n t e d  by t h e  G a z e t t e  
th o u g h  h o r r i f i e d  by h i s  d i s c l o s u r e s  were u n c r i t i c a l ,  
b u t  a  l e t t e r  t o  t h e  E d i t o r  of  The Times f rom 'An Old 
C o l o n i s t '  who d e c l a r e d  t h a t  ' I  d i f f e r  e n t i r e l y  f rom 
t h e  c r i t i c s .  I  f i n d  no p e r s o n a l i t i e s  w h a te v e r  i n  th e  
bo o k '  s u g g e s t s  t h a t  t h e  S p e c t a t o r ' s con tempt  f o r  ' t h e  
n a rrow  v i e w s ,  t h e  l o c a l  p r e j u d i c e s ,  t h e  p e r s o n a l  
l i k i n g s  and a n t i p a t h i e s  and t h e  e x a g g e r a t e d  and h e a t e d  
n o t i o n s '  w h ich  c h a r a c t e r i z e d  t h e  book ,  was f a i r l y  
g e n e r a l .  R e p r i n t e d  i n  -  G a z e t t e  14 O c tober  1837, p . 2 .  
and A u s t r a l i a n  29 August  1837, p72.
2.  Mudie was p r o b a b l y  a  l i e u t e n a n t ,  b u t  c e r t a i n l y  n o t  a 
M ajo r .  I n  a l l  of  h i s  w r i t i n g s ,  t h e  o n ly  r e f e r e n c e  he 
made t o  h i s  f o r m e r  l i f e  was t o  th e  medal  s p e c u l a t i o n .  
Mudie t o  G i e n e l g ,  6 December 1836, GO.201/258  p .2 8 2 .
The G a z e t t e ' s r e q u e s t  f o r  i n f o r m a t i o n  on t h i s  m a t t e r  
was made w i t h  t h e  hope n o t  of f i n d i n g  t r u t h ,  b u t  of 
c o n j u r i n g  unwholesome d o u b t .  G a z e t t e  26 November 
1835 p . 2 .
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When his court failed he was assisted by Sir Charles Forbes 
to emigrate.
On his arrival in N.S.W. he was given 15 convicts and, 
near the Hunter River, 2,560 acres which he named Castle 
Forbes in faith and gratitude to his patron. By 1833 he had 
been made a Justice of the Peace and with his son in law, 
employed free and bond 100 servants. In that year one of 
his convicts absconded from Castle Forbes and presented 
himself at G-overnment House, complaining of harsh treatment.
To the insurbordination consequent on Bourke's general con­
vict policy and inflamed by the mild treatment accorded this
runaway by the Governor's son, Mudie attributed the mutiny
<|which followed. One night, in his absence, some of his 
assigned convicts looted his castle and assaulted his son in 
law, Larnach. Of the six who were caught, five were hanged 
and one sent to Norfolk Island but in their defence they 
pleaded the intolerable harshness they had suffered and an 
inquiry was instituted into Mudie's treatment of his servants. 
Eight of them testified against him and though the rest, 
about 60, expressed satisfaction, Mudie received a mild
1. James Mudie, Vindication of James Mudie and John Larnach 
from Certain Reflections on their Conduct..., (Sydney,
1834), p.i-ii.
Bourke, in a letter to his son, 30 July 1834, ridiculed 
this reason with a levity that appears genuine. 'Bourke 
Papers', M.S. ML A1733 p.9.
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reprimand from the Governor instead of the complete 
exculpation he expected.
Mudie was without doubt a strict master yet in his 
7indication he claimed that there had been only one outrage 
and that venial at Castle Forbes before Bourke's Summary 
Punishment Act ; that the eight convicts selected by the 
commission as witnesses against him were those he had com­
plained of previously ; that no others were allowed to 
testify in any detail ; and that portions extracted from the 
evidence of the eight hostile witnesses answered the main 
charges. One said that 'Mr. Mudie spoke mildly to me 
always', another that he 'was an indulgent master' and yet
another spoke of his kindness to those who were sick.
2Despite his severe discipline, in 1833 he was not 
unduly harsh or intolerant, but the violent attacks made on 
him by the convict William Watt in the Gazette and in the 
pseudonymous pamphlet from 'Humanitas', roused him first to 
a ^indication in September 1834 and in 1835? to a ruthless 
persecution. He became obsessed by his injuries, by the 
convict who scratched at them and by the Governor who had
1. Mudie, Vindication, p.iii, 52, 64-7.
2. Therry accused him of inflexible Calvinism - 'The 
reformation of a convict found no place in his philo­
sophy. He looked upon perpetual punishment as the 
natural state of all persons who had once erred'. 
Reminiscences p,165-6.
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inflicted them, who encouraged both his officials and Watt 
to inflame them, who degraded him by dismissing him from 
the Commission of the Peace, and who refused to protect him 
when his life was threatened.
In these years Mudie hardened, from a stern but tolerant 
man who in 1834 held 'Free and freed men ... on a perfect 
equality as to civil rights' to an inflexible believer in 
1837 that it was 'not enough that the felon pay the immediate 
penalty which the law awards to his crime ... that a con­
victed felon is unworthy both of future trust and of mingling 
with ... his ... fellow subjects'. He justified his 
opinion that emancipists should never by admitted to civil 
equality by shewing the ease with which ex-convicts acquired 
wealth and apparent respectability, but he used as evidence 
means which though prevalent under Darling, he was forced to
admit no longer existed and the case of Samuel Terry, even
2forty years before, an anomaly. His opinions were essen-
1. Bourke probably did, even if only by his silence,
encourage these attacks. In 1834 he told his son that 
the Major 'has written four sheets of twaddle to me in 
the form of advice to the government on the management 
of convicts, but evidently for the purpose of giving 
offence ... If it would not be a breach of official 
decorum I would send the letter to some of the papers 
to publish'. 21 April 1834, in 'Bourke Papers'
M.S. ML A1733 p.2. He did not however support Watt 
or the Gazette - see Chapter I, p.15.
2 . Mudie, Vindication p.xxxiv, Felonry p.7 ; TC 1837 Q.1486- 
91, 1850-1 ; QTT528-34, 1540.
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tially those of the exclusives and though he did not sign
their Petitions of 1836, he lauded them in his book and in
-]his evidence before the Molesworth Committee.
His hatred of Bourke too intensified. In 1834 his 
object had been 'not to cast reflection on this adminis­
tration but to vindicate my own character'. Three years 
later, 'the chief object of' The Felonry was 'to arraign
at the bar of public opinion, the conduct of His Excellency
x pGeneral Sir Richard Bourke'.
The elaborate indictment of Bourke which he submitted
to the Colonial Office in December 1836, corresponded
closely with The Felonry. It gave eight charges including
his suppression of Goderich's exoneration of Darling, his
moral responsibility for the mutiny at Castle Forbes and his
unjustifiable dismissal of Mudie from the magistracy, but
concentrating primarily on his indulgence to the convict
Watt, by all of which he,
has deteriorated the moral feeling and the British
1. Mudie, Felonry p.165, TC 1837 Q.1813-9* The reasons 
for his not signing are obscure. He told the Committee 
that they were being signed when he left the colony, and 
he certainly approved them. (Q•1813) As it was not 
until 1837 that his invective became entirely indis­
criminate and in view of his praise of the Petitioners 
it is unlikely that his signature was not accepted 
(especially when Bingle's was), or that it was struck 
off, as it does not appear on the list Bourke forwarded 
in July 1836.
2. Mudie, Dedication to Vindication ; Felonry p.52.
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S p i r i t  o f  t h e  c o lo n y  -  has  lo o se n e d  t h e  bonds o f  con­
v i c t  s u b o r d i n a t i o n ,  and h as  i n j u r e d  -  d e e p l y  i n j u r e d  -  
t h e  e f f i c a c y  of  T r a n s p o r t a t i o n  t o  N.S.W. as  a S econdary  
Pun ishm en t  i n f l i c t e d  f o r  and c a l c u l a t e d  upon as a  
means of  p r e v e n t i n g  th e  i n c r e a s e  of  c r im e  a t  home.
T h is  i n s i d i o u s  method o f  g a i n i n g  v e n g e a n c e ,  th o u g h  used  i n  
The F e l o n r y  co u ld  n o t  be  d e v e lo p e d  b e f o r e  t h e  M olesworth  
Committee as  h i s  e x a m in a t io n  co n ce rn e d  r a t h e r  t h o s e  s u b j e c t s  
w i t h  which  he was a c q u a i n t e d .
M u d ie ' s  condem nat ion  of  Bourke and of  T r a n s p o r t a t i o n  
r e s t e d  on t h e  d e c r e a s i n g  e f f i c i e n c y  and i n c r e a s i n g  c o s t  of
c o n v i c t  l a b o u r ,  on i t s  d i s c o u r a g e m e n t  o f  f r e e  im m ig ra t io n
2
and on i t s  m o ra l  e f f e c t  on t h e  c o lo n y .  He im p l i e d  t h e  
w ic k e d n e s s  of  B o u r k e ’ s humane p o l i c y  by h a r p i n g  on t h e  
i n s u b o r d i n a t i o n ,  t h e  d e b a u c h e r y  and th e  u n c o n t r o l l a b l e  
t h i e v i n g  o f  t h e  c o n v i c t s .  I n  s u p p o r t  of  t h e s e  c h a r g e s  he 
used  e x c e p t i o n a l  and o f t e n  d a t e d  a n e c d o te s  b u t  i t  was i n
1 . S t a t e m e n t  e n c lo s e d  in  Mudie t o  S i r  George Grey, 27 
December 1 83 6 ,  i n  CO. 2 0 1 / 2 5 8  p . 3 0 7  ; Mudie, f e l o n r y , 
p . x i i i ,  10 6 ,  1 1 5 .
2 .  TG 1837 Q.539 ,  596-600 ,  1648-1649-
3.  His example  of  t h e  e a s e  w i t h  which  c o n v i c t s  o b t a i n e d  
s p i r i t s ,  d a t e d  he a d m i t t e d  from Governor B r i s b a n e ’s
t im e  (TC 1837 Q . 5 4 6 ,  5 5 0 ) ,  t h a t  w i t h  which he i l l u s t r a t e d  
t h e  p r e v a l e n c e  of  c o n v i c t s  l i v i n g  as  f r e e  men was more 
th an  seven  y e a r s  o u t  o f  d a t e  (TG 1837 Q. 1 4 1 2 ,  14 1 8 ) ,  and 
he was f o r c e d  t o  a l l o w  t h a t  i t  was e i g h t ,  n in e  o r  t e n  
y e a r s  s i n c e  t h e  employment o f  e d u c a te d  c o n v i c t s  a s  
t e a c h e r s  had p r e v a i l e d  (TG 1837 Q . 1 7 0 6 ,  1 7 0 9 ) .
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telling of the people of N.S.W. that he lost all reason.
By 1837 he had become so incensed by his humiliations 
in N.S.W. that before the Molesworth Committee he extended 
his ranting denunciations from Watt, Roger Therry and Bourke 
to the whole of N.S.W. society. He slated not only the 
immorality of the convicts and the tawdry grandeur of the 
emancipists, but also the corruption of the Assignment Board 
and of the Female Factory, the debauchery of the native- 
born and the affectation of the Ancients whose intimacy had 
been denied him. His characterization of N.S.W. as a 
people having all the appurtenances of civilization : wealth, 
bookshops, theatres, concerts, carriages and fine houses, 
but utterly destitute of that poise essential to their 
proper use, was a blind and desperate flailing of the society 
which had replied to his commitment to it only hurt and 
rejection. ^
As Mudie used the Committee to exhibit his wounds, so
1. In 1831 W.E. Riley considered that ’Mr. Mudie’s cottage 
is of a very humble description', (quoted by Rawson 
'Factions in N.S.W. Politics’ p.145) and later Therry 
wrote with crude sarcasm of the huts and wigwams which 
composed Castle Forbes. Reminiscences p.167* Mudie 
never achieved the image he coveted. That the con­
clusion of The Felonry, published only a few weeks 
before his first examination should state that ’the 
useful and more refined arts of life ... at once 
attained a high state of perfection as compared with 
their condition even in the parent state’ (p.187-8) 
supports Walter Stone’s suggestion, in his Preface to 
his edition of The Felonry, p.xi, that that part was 
not written by Mudie.
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t h e  Committee u sed  Mudie. He was t h e i r  second w i t n e s s  and 
a f t e r  t h e  s t r u g g l e  t o  g e t  F o rb e s  t o  s a y  a n y t h i n g  more t h a n  
t h a t ,  f rom h i s  own knowledge he d id  n o t  know, i t  was a  r e l i e f  
t o  have  a  man e a g e r  t o  t a l k ,  an a u t h o r i t y  on e v e r y t h i n g  who 
answered  t h e i r  s c e p t i c i s m  w i t h  t h e  a s s u r a n c e  t h a t  a l l  h i s  
f a c t s  were  q u i t e  n o t o r i o u s  i n  t h e  c o lo n y .  Even more d e l i g h t ­
f u l  was t h e  co n g ru e n ce  o f  h i s  d e n u n c i a t i o n s  of  t h e  m ora l  
s t a t e  of s o c i e t y  w i t h  t h e i r  own p r e c o n c e p t i o n s  o f  t h e  e f f e c t s  
of  T r a n s p o r t a t i o n .  M olesw or th  a lm o s t  p r u r i e n t l y  p r e s s e d  
him t o  e l a b o r a t e  on t h e  c o n d u c t  and c h a s t i t y  of f em a le  con­
v i c t s ,  on t h e  p r o s t i t u t i o n  of  c o n v i c t ’s w ives  and n a t i v e  
women, on t h e  i n c i d e n c e  of  v e n e r e a l  d i s e a s e s  and on u n -  
n a t u r a l  c r i m e s .
Mudie was u s e f u l ,  n o t  o n ly  f o r  h i s  e v id e n c e  b u t  a l s o  i n
1. TC 1837 Q .622-7  ; 650-55 ; 675-81 ; 7 1 7 -2 3 .  M oles­
w o r th  and Mudie behaved l i k e  v o y e u r s .  M ud ie ’s o f f e r  
t o  ’draw t h e  c u r t a i n  more t h a n  I  have  d o n e ’ (Q.812) was 
e n t h u s i a s t i c a l l y  a c c e p t e d  and th o u g h  much of  h i s  e v i ­
dence  i n c l u d i n g  h i s  a c c o u n t  of  u n n a t u r a l  c r im es  (Q .725-  
8) was s t r u c k  o u t ,  s t i l l  i t  cov e red  62 p a g e s ,  second 
o n ly  t o  M a c a r th u r  whose e v id e n c e  co v ered  77 p a g e s .
In  J u l y  1837 J o s e p h  W rig h t ,  a  s o l i c i t o r  i n  Sydney and 
one of  M u d ie ' s  n e ig h b o u r s  on t h e  H u n t e r ,  t h e n  i n  E n g la n d ,  
w r o te  t o  t h e  C o l o n i a l  O f f i c e  o f f e r i n g  to  c o n t r o v e r t  many 
s t a t e m e n t s  i n  The F e l o n r y . He was a d v i s e d  t o  w r i t e  to  
M olesw or th  and assu m in g  t h a t  he d id  and was r e f u s e d ,  
f o r  he was n o t  examined,  i t  would seem t h a t  M olesworth  
was u n w i l l i n g  t o  h e a r  e v id e n c e  which  promised  t o  con ­
t r a d i c t  M u d ie ' s  e x t r a v a g a n t  a s s e r t i o n s .  ? . J .  W righ t  
t o  C l e n e l g ,  4 J u l y  1837, i n  CO.201/268  p .3 3 9 - 4 0 .  I t  
i s  p o s s i b l e  t h a t  b r i g h t  r e t u r n e d  t o  N.S.W. b e f o r e  he 
could  be examined b u t  t h e r e  i s  no r e f e r e n c e  t o  h i s  
voy ag es  i n  any  of  t h e  c a t a l o g u e s  o r  i n d i c e s  i n  t h e  
M i t c h e l l  L i b r a r y .
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t h e  e x a m in a t io n  of  o t h e r  w i t n e s s e s  : h i s  book was used
c o n s t a n t l y  t o  s u g g e s t  q u e s t i o n s  and he h i m s e l f ,  one of  
M o le s w o r th ’ s two ’C ounse l  and P u rv e y o r s  o f  i n f o r m a t i o n ’ , was 
c o n s u l t e d  by t h e  Committee on t h e  d e s i r a b i l i t y  of  r e c a l l i n g  
F o rb e s  t o  g iv e  f u r t h e r  e v id e n c e  on t h e  j u r y  l a w s . ^
He b e l i e v e d  t h a t  a f t e r  t h e  b i t t e r n e s s  of N.S.W. and
th e  c u r t n e s s  of  t h e  C o l o n i a l  O f f i c e ,  he had a t  l a s t  found
sympathy and r e s p e c t .  He t o l d  Major  Thomas W r ig h t ,  fo rm e r
Commandant o f  N o r f o l k  I s l a n d  whom he r e c r u i t e d  a s  a  w i t n e s s
’ t h a t  he was v e r y  i n t i m a t e  w i t h  S i r  W il l iam  . . .  t o  whom he
s u g g e s t e d  most  o f  t h e  q u e s t i o n s  and o b j e c t s  of  e n q u i r y  and
w i t h  whom . . .  he was a  v e r y  c o n s i d e r a b l e  p e r s o n a g e ' .  When
W righ t  c a l l e d  a t  h i s  a p a r tm e n t  he ’was o f f e r e d  one o f  a heap
of  c o p i e s  of  S i r  W i l l i a m  M o le s w o r th ’ s sp e e c h  on th e  Canada
Q u e s t io n  fand"] n a u s e a t e d  w i t h  fu lso m e  p a n e g y r i c s  o f  h i s
2e lo q u e n c e  and a b i l i t y ’ .
Mudie was b e t r a y e d  a g a i n .  D u r in g  h i s  e x a m in a t io n  
th o u g h  S i r  George Grey c o n s t a n t l y  a t t a c k e d  him and to  E a g a r ,  
r i d i c u l e d  him ; t h o u g h  P e e l  was a l i t t l e  s h o r t  w i t h  him,
1. TC 1837 Q . 1966-7 ; H e ra ld  25 Sep tem ber  1837 p .2  ; 
M o n i to r  5 J a n u a r y  1838 p . 2  ; s e e  a l s o  C o l o n i s t  10
J a n u a r y  1838 p .2  -  ’He was e v e r  a t  S i r  W i l l i a m ’s elbow 
. . .  e v e r  a t  hand t o  p u t  him on t h e  r i g h t  s c e n t . ’ See 
a l s o  G a z e t t e  5 Sep tem ber  1837 p . 2 ,  ’Major Mudie we h e a r  
was p r e s e n t  d u r i n g  t h e  t im e  th e  C h ie f  J u s t i c e  gave h i s  
e v id e n c e  and k e p t  H is  H o n o u r’s memory a j o g g i n g ’ .
2 .  T. W rig h t  t o  G l e n e l g ,  18 A p r i l  1838, i n  CO.201/283 
p .2 9 8 ,  299.
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telling Buller that he ’told such improbable tales he could 
place no reliance on such evidence’ , yet Molesworth stayed 
warm and friendly. On the second of June a few weeks after 
Mudie’s last examination, Molesworth shewed his real opinion. 
He asked Dr. Lang to read and confirm Mudie’s tale of 
Samuel Terry’s career, and in the final report, though Mudie 
was referred to, the detailed account given was attributed 
to Lang. There were few references to Mudie in the Report, 
all of them on minor and corroborated subjects which could 
safely be associated with him. A footnote on the exclusives 
in the edition published for his constituents at Leeds 
probably reflects Molesworth’s estimate of his devotee,
Some members of this party are persons upon whose 
characters and dispositions the domestic slavery and 
penal nature of the colony has had the worst possible 
effect, by rendering them harsh, peremptory and over­
bearing, and by converting them into cruel and hard­
hearted slave-owners, with feelings of hatred, sus­
picion and ill-disguised contempt for all who have
1. Monitor 5 January 1838 p.2 ; Therry, Reminiscences 
p.177. Mudie wanted to expound on his outrageous dis­
missal from the magistracy but Drey told the Committee 
that if they were interested they could read the per­
tinent despatches and refused to hear Mudie’s jeremiad. 
Richard Bourke to his Father, 27 May 1837, ’Bourke 
Papers’, M.S. ML A1739 p.62.
2. TC 1837 Q.4044 ; Report from the Select Committee on 
Transportation 1837-8, PP.HC Vol.xxii Paper 669, (here­
after referred to as ’Report') p.xviii.
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had the misfortune of incurring the displeasure of
1the criminal tribunals of their country.
Mudie returned to N.S.W. in 1840 but the publication of 
his Felonry and his evidence had disgusted not only the 
Patriots but even his former friends. Though sympathizing 
with his stand on convict discipline the Herald deplored his 
bad taste, the G-azette his ’rancorous malignity’ and the
2Colonist his 'vindictiveness'. The modern Baron Munchaussen 
was horse-whipped in the streets of Sydney and returned to 
England to die in obscurity some time in the 1850's.
1. Leeds Report, p.31.
2. See Sydney Times 2 September 1837 p.2 ; Australian
8 September 1837 p.2, 11 May 1838 p.2. The Monitor,
whose policy had been confused by the liberal Hall's 
friendship for Mudie, kept silent. See Monitor 12 
March 1836 n.2 ; and Bourke to his son, 21 April 1834, 
'Bourke Papers', M.S. ML A1733 p.2 ; Herald 11 Sep­
tember 1837 p.2, (Gazette 31 August 18^7 p.2, Colonist 
7 September 1837 p.289 T~ Charles Can^ell in the Herald 
28 May 1838 p.2.
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ERNEST AUGUSTUS SLADE came b e f o r e  t h e  M olesw or th
Committee u n l i k e  Mudie an u n w i l l i n g  w i t n e s s ,  b u t  l i k e  him
a p p e a r i n g  ’t o  have  been  n o t  v e r y  w e l l  u sed  e i t h e r  by t h e
C o l o n i a l  o r  t h e  Home Government £and he^j d e t a i l e d  a s t a t e  of
i m m o r a l i t y ,  c o r r u p t i o n ,  c r im e  and b r i b e r y  . . .  t h e  contem-
1
p l a t i o n  o f  which  i s  p e r f e c t l y  f r i g h t f u l ’ .
The s i x t h  son of G e n e ra l  S i r  John S l a d e ,  he had gone
t o  N . S . W .  f i r s t  i n  1828 as  a l i e u t e n a n t  i n  t h e  4 0 t h  Regiment
and i n  1832 he r e t u r n e d  w i t h  a  recom mendat ion  from  G-oderich
f o r  a  c i v i l  a p p o in t m e n t .  Bourke made him S u p e r i n t e n d a n t
of t h e  Hyde P a rk  B a r r a c k s  i n  December 1832, i n  O c to b er  1833,
T h i rd  P o l i c e  M a g i s t r a t e  i n  Sydney,  and a  y e a r  l a t e r  d i s m is s e d
him. S la d e  made d e s p e r a t e  a p p e a l s  t o  Bourke and t o  th e
C o l o n i a l  O f f i c e ,  p r o t e s t i n g  t h a t  he had n o t  r e a l i z e d  t h e
g r a v i t y  o f  h i s  d e l i n q u e n c y ,  t h a t  he had b e e n ,  i n  any c a s e ,
a b o u t  t o  change h i s  way o f  l i f e  and t h a t  h i s  d i s g r a c e  would
2b r e a k  h i s  f a t h e r ' s  h e a r t .
To t h e  M olesworth  Committee he gave a  d e t a i l e d  a cc o u n t  
o f  th e  c i r c u m s t a n c e s  of  h i s  d i s m i s s a l  : of  h i s  l i v i n g  i n
c o n c u b in a g e ,  of  h i s  employment o f  a  young e m ig ra n t  L a v i n i a
1. TC 1837 Q. 9 6 7  ; B e l l s  Weekly M essenger  30 A p r i l  1837 
r e p r i n t e d  i n  G a z e t t e  7 Septem ber  1837.
2.  E . g .  CO.201/245 p p . 355-376 CO.201 /258  p p .5 1 4 -5 2 0  5 
CO.201/283  25 J u l y  1838.
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W in te r s  t o  c a r e  f o r  h i s  a i l i n g  m i s t r e s s  and c h i l d ,  and of 
th e  s e n s a t i o n a l  and u n j u s t  e x p o su re  of t h e s e  d o m es t ic  
a r r a n g e m e n t s .  I n  h i s  d e f e n c e ,  f i n d i n g  them u n im p re ssed  by 
e i t h e r  th e  g r e a t  p r o p r i e t y  he shewed in  s l e e p i n g  i n  h i s  
d raw ers  or  by h i s  y o u t h ,  he went on t o  i m p l i c a t e  th e  co n d u c t  
of  th e  o t h e r  m a g i s t r a t e s  and of  S i r  R ic h a r d  -Bourke.
I m m o r a l i t y  he a rg u e d  was r i f e  i n  N.S.W. and was m e re ly  h i s  
nom ina l  o f f e n c e ,  t h e  r e a l  r e a s o n  f o r  h i s  d i s m i s s a l  was h i s  
o p p o s i t i o n  t o  t h e  G o v e r n o r ' s  s o o t h i n g  sy s te m .
S i r  George Grey,  U n d e r s e c r e t a r y  of S t a t e  f o r  t h e  
C o l o n ie s ,  r o s e ,  as  he had done w i t h  Mudie, t o  t h e  G o v e r n o r ' s  
d e f e n c e .  He rem inded  S la d e  of  h i s  p r o p o s a l  t o  r e d u c e  t h e  
number of l a s h e s  f rom 50 to  25 f o r  c e r t a i n  o f f e n c e s ,  of  t h e  
s a t i s f a c t i o n  Bourke had e x p r e s s e d  a f t e r  h i s  d i s m i s s a l  w i th  
h i s  d i s c h a r g i n g  o f  h i s  p u b l i c  d u t i e s ,  and of  h i s  a p p r o b a t i o n  
of  S l a d e ' s  t r e a t m e n t  o f  t h e  a s s i g n e d  s e r v a n t s  of  an em an c i -  
p i s t ,  Cooper .  By shewing examples of S l a d e ' s  own h um an i ty  
and o f  B o u r k e ' s  a p p r o b a t i o n  he s u g g e s t e d  t h a t  S lade  had 
i n v e n t e d  a  d i s a g r e e m e n t  t o  c l e a r  h i s  c h a r a c t e r  by a s s i g n i n g  
h i s  d i s m i s s a l  t o  p o l i t i c a l  r e a s o n s .
S i r  R o b e r t  P e e l  came t o  S l a d e ' s  r e s c u e ,  p o i n t i n g  to  t h e  
n o t o r i o u s  s e v e r i t y  of t h e  f l o g g i n g s  he had so c o n s c i e n t i o u s l y  
s u p e r i n t e n d e d  and t o  h i s  deve lopm ent  of a  more e f f i c i e n t  c a t .
1 . TC 1837 Q.878 -8 8 2 .
1 1 8 .
In  a t t e m p t i n g  t o  e s t a b l i s h  h i s  s e v e r i t y ,  P e e l  came c l o s e  t o  
c o n v i c t i n g  him of b r u t a l i t y .  The e x a m in a t io n  t u r n e d  a g a i n  
t h e r e f o r e  t o  B o u r k e ' s  a p p r o v a l ,  t o  t h e  need f o r  a  s t r i c t  
s u p e r i n t e n d e n c e  of  f l o g g i n g  b e c a u se  of  t h e  f r e q u e n t  c o r r u p ­
t i o n  of  s c o u r g e r s  and t o  t h e  r e a s o n  f o r  B o u r k e ' s  u n e x p r e s s e d  
d i s f a v o u r ,  t h e  b i t t e r  a t t a c k s  by t h e  c o n v i c t  p r e s s .  S l a d e ,  
he i m p l i e d ,  was a  s t r i c t  and s c r u p u l o u s  o f f i c i a l  bu t  he had
been  g iv e n  t h e  c h a r a c t e r  of a  b loodhound ,  a p l a u s i b l e  b u t
1
m i s l e a d i n g  r e c o n c i l i a t i o n .
S la d e  had r e f e r r e d  t o  t h e  G a z e t t e  a s  th e  Government 
p a p e r  and Grey a g a in  b ro k e  i n  t o  de fend  Bourke a g a i n s t  t h e  
u n j u s t  i m p u t a t i o n  of  c o n n iv a n c e  w i t h  th e  c o n v i c t  p r e s s .  He 
went on t o  q u e s t i o n  S la d e  c l o s e l y  on t h e  s e c r e c y  w i t h  w h ich  
he had su r ro u n d e d  h i s  a f f a i r ,  e n c o u r a g i n g  him t o  c l a im  t h a t  
even h i s  most  i n t i m a t e  f r i e n d s  had n o t  known of  i t  u n t i l  i t s  
u n lu c k y  d i s c l o s u r e  : e v id e n c e  t h a t  th e  Governor  must have
been i g n o r a n t  o f  i t  and t h u s  i n n o c e n t  o f  d i s r e g a r d i n g  i t  
u n t i l  i t s  e x p o su re  gave him an o p p o r t u n i t y  t o  d i s m i s s  h im ,  
a s  S la d e  had i m p l i e d . "
1. TG 1837 Q.8 8 3 -8 9 7 .  B o u r k e ' s  r a t h e r  j o c u l a r  r e f e r e n c e  
t o  t h e  a f f a i r  i n  a  l e t t e r  t o  h i s  son i m p l i e s  t h a t  w h a t ­
e v e r  S l a d e ' s  v iews on c o n v i c t  d i s c i p l i n e  w e re ,  t h e y  were  
no more t h a n  an ex cu se  f o r  h i s  d i s g r a c e ,  'Mr. S l a d e '  he 
s a i d  ' l a t e l y  g o t  i n t o  su ch  a s c r a p e  w i t h  r e g a r d  t o  an 
e m ig r a n t  g i r l  as t o  make i t  i m p e r a t i v e  on me t o  remove 
him f rom  h i s  s i t u a t i o n  of  P o l i c e  M a g i s t r a t e ' .  24 Novem­
b e r  1834, i n  'Bourke  P a p e r s '  M.S. ML A1733 p . 5 - 6 .
2.  TG 1837 Q.8 9 9 -9 1 3 .
1 1 9 .
S la d e  f u r t h e r  d e fen d ed  h i m s e l f  by r e f e r r i n g  t o  t h e  
p r e v a l e n c e  o f  su c h  i m m o r a l i t y  among t h e  o t h e r  m a g i s t r a t e s  
and c i v i l  o f f i c e r s .  Though h i s  e v id e n c e  c o n c e r n i n g  h i s  
f e l l o w  m a g i s t r a t e s  and S i r  R ic h a r d  Bourke a p p e a r s  t o  be 
c h a r a c t e r i z e d  by a  r e m a r k a b le  s e n se  of  p r o p r i e t y ,  he was 
l e s s  of  a  g e n t lem an  t h a n  th e  p u b l i s h e d  r e c o r d s  s u g g e s t .  In  
h i s  f i r s t  e x a m in a t io n  he t o l d  t h e  Committee t h a t  R ic h a rd  
B ourke ,  t h e  G o v e r n o r ' s so n ,  had c o h a b i t e d  w i t h  and had a 
c h i l d  by Miss Gordon, d a u g h t e r  of  t h e  Matron of t h e  Female 
F a c t o r y  and a  common p r o s t i t u t e ,  a  t a l e  c i t e d  a l s o  by Mudie 
i n  h i s  F e l o n r y  a s  an example of  t h e  c o r r u p t i o n  of  B o u r k e ' s  
gov e rn m en t .  James M a c a r th u r ,  whose i n t e n t i o n s  d id  n o t  
c o i n c i d e  w i t h  t h o s e  of  a l l  t h e  e x c l u s i v e s ,  proved  t o  S i r  
George Grey by shewing  him t h e  d a t e s  of R i c h a r d ' s  d e p a r t u r e  
and h i s  n a m e s a k e ' s  b i r t h ,  t h a t  t h e  s t o r y  was f a l s e  and a f t e r  
r e - e x a m i n a t i o n  i t  was expunged .  N e v e r t h e l e s s ,  com pla ined  
R i c h a r d  t o  h i s  f a t h e r ,  ' i t  i s  most a t r o c i o u s  t h a t  any 
Committee of  t h e  House of  Commons sh o u ld  l i s t e n  t o  su ch  e v i ­
dence  f o r  what  co u ld  my m ora l  c h a r a c t e r  have s i g n i f i e d  t o  
2t h e  q u e s t i o n ? '
Not o n ly  R i c h a r d ' s  c o r r u p t i o n  b u t  a l s o  t h a t  of t h e
Mudie, F e l o n r y  p . 1 2 3 ,4 .1 . 
2 . 27 May 1837, i n  'Bourke  P a p e r s '  I,'EL A1739 p . 6 2 .
1 2 0 .
1magistracy, more harshly treated than the records shev/, and 
of the lower orders, subserved Molesworth's purpose. He 
listened with delight to Slade's lurid account of their 
morality, exaggerated by his own character and by the dis­
proportionate view he had received in his official positions. 
Drunkeness, Slade said, was almost universal amongst the 
convicts, the emancipists, the currency and the lower class 
of free immigrants.
G-rey tried to inclulpate Slade, as a magistrate, for 
the laxity in the licensing of public houses, the root of 
Sydney's debauchery, and when Slade deftly shifted the res­
ponsibility to the Governor and the constabulary, threw doubt 
on his claim that members of that body were convicts without 
tickets of leave. Undaunted by Grey's sanity and unremitting 
defence of the colonial government, Molesworth encouraged 
Slade to dilate on the prostitution of juveniles, of female 
convicts and of convict's wives and on the prevalence of
Accounts of his evidence which reached the colony in 
September 1837, referred with great horror to his 
description of the scandalous behaviour of magistrates 
and their concubines. It is not included in the 
linutes of Evidence but as Mudie's evidence on this 
was not given until 5 May 1837 (Q.1501-3) and the 
extract from Bells Weekly Messenger is dated 30 April 
1837 it is impossible that its account could be a con­
fusion of his with Blade's evidence. See Letter to 
the Herald 25 September 1837 p.2. and the Gazette 
7 September 1837 p.2.
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u n n a t u r a l  c r i m e s .  He even a sk ed  him t o  a g re e  t h a t  sodomy 
was ’more common i n  Sydney t h a n  i n  any p a r t  of  t h e  c i v i l -  
i z e d  w o r l d . ’
S la d e  had been  an e x t r a v a g a n t  and u n r u l y  y o u th ,
h a s t e n e d  by h i s  f a t h e r  i n t o  t h e  Army i n  t h e  hope of d i s c i -
2p l i n i n g  him and of g e t t i n g  him o u t  o f  E n g l a n d . His 
u n p r i n t a b l e  e v id e n c e  c o n c e r n i n g  h i s  b r o t h e r  o f f i c i a l s  and 
t h e  C o l o n i a l  Government and h i s  rem ark s  on c o n v i c t  d i s c i ­
p l i n e  were  a  k n a v i s h  a t t e m p t  t o  de fend  h i m s e l f  by c o n v in c in g  
th e  Committee t h a t  h i s  i m p r o p r i e t i e s  had been v e n i a l  and h i s  
d i s m i s s a l  u n j u s t .  ...
Though he p roved  a  p l i a n t  w i t n e s s  and th o u g h  he may have
been u s e f u l  i n  i n d i c a t i n g  a r e a s  f o r  f u t u r e  q u e s t i o n i n g ,  he
h i m s e l f  was c o m p l e t e ly  d i s c r e d i t e d  and i n  th e  f i n a l  R e p o r t
no r e f e r e n c e  was made t o  h i s  e v i d e n c e .  I n d e e d ,  by t h e  end,
t h e  Committee p r o b a b l y  a g re ed  w i t h  t h e  o u t r a g e d  C o l o n i a l
p r e s s  which  f u l m i n a t e d  a g a i n s t  h i s  s c u r r i l o u s  f a l s e h o o d s  and
asked  why so in fam ous  and w o r t h l e s s  a  c h a r a c t e r  sh o u ld  be
3
r e g a r d e d  as  a f i t  p e r s o n  t o  g i v e  e v id e n c e  on N.S.W.
1. TC 1837 Q .1 0 6 1 .
2.  A.D .B. V o l .  I I .
3 .  G a z e t t e  7 Sep tem ber  1837 p .2  ; A u s t r a l i a n  12 Septem ber  
1837 p . 2 ,  22 May 1838 p . 2  ; C o l o n i s t  13 June  1838 p . 2 .
1 2 2 .
I n  1837 MAJOR THOMAS MITCHELL a s s u r e d  Lord G-lenelg
' t h a t  my l i f e  h a s  been p a s se d  l a b o r i o u s l y  i n  t h e  p u r s u i t  of
fame r a t h e r  t h a n  of  w e a l t h ’ , a  c l a im  which  D a r l i n g  had
a c c e p t e d  w i t h o u t  a p p r o v i n g  s i x  y e a r s  b e f o r e  : ’His o b j e c t
a p p e a r s  t o  be h i s  own fame,  t h a t  e v e r y t h i n g  sh o u ld  o r i g i n a t e
1
w i t h  o r  be improved by h i m . ’
His  u n p r e t e n t i o u s  b i r t h  and r i g o r o u s  S c o t t i s h  e d u c a t i o n
had s t i r r e d  and equ ipped  him t o  i n c r e a s e  h i s  w o r l d l y  s t a t i o n
To t h i s  end he j o i n e d  t h e  army i n  1811 i n  t h e  P e n i n s u l a r
War. T here  h i s  n a t u r a l  a b i l i t y  e n a b le d  him t o  g a in  some
d i s t i n c t i o n  a s  a  s u r v e y o r ,  and i n  1818, t h e  d a u g h t e r  of  a
G e n e ra l  a s  a  w i f e .  He was employed a f t e r  t h e  war p r e p a r i n g
p l a n s  of  b a t t l e f i e l d s  and i n  1826 th o u g h  he managed to  buy
p ro m o t io n  t o  M a jo r ,  was red u c ed  t o  h a l f  pay and a  few months
2l a t e r  a c c e p t e d  a  p o s i t i o n  as  a  s u r v e y o r  i n  S y d n e y .
He su c ce ed e d  Oxley a s  S u rv e y o r  G e n e ra l  i n  1828, b u t  
p r e - e m in e n c e  in  h i s  d e p a r tm e n t  was n o t  enough,  he wanted t o  
a c h i e v e  fame as an e x p l o r e r  of  t h e  unknown, a  d i s t i n c t l y  
p e r s o n a l  a m b i t i o n  which  D a r l i n g  d e c l i n e d  t o  i n d u l g e .  Even
1. M i t c h e l l  t o  G i e n e l g ,  30 J a n u a r y  1837, GO.201/267 p .4 3 9  
H.R.A. 1 .1 6 .1 2 5  -  D a r l i n g  t o  M urray ,  28 March 1831, he 
spoke a l s o  of M i t c h e l l ’ s ’a r r o g a n t  p r e t e n s i o n s ’ .
2 .  J . H . I .  Cumpston,  Thomas M i t c h e l l ,  S u rv e y o r  G e n e ra l  and
E x p l o r e r , ( 0 .  U. P 1954) , Oh a p t  e r  s 1 and 2.
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w i t h i n  h i s  d e p a r tm e n t  he i n c u r r e d  t h e  G o v e r n o r ' s  d i s p l e a s u r e
by r e p l a n n i n g  r o a d s  a t  t h e  exp en se  of  h i s  p r o p e r  d u t i e s  :
t h e i r  c o n s t r u c t i o n  and m a in t e n a n c e .  Less  t h a n  a month a f t e r
D a r l i n g ' s  d e p a r t u r e  he s e t  o f f  on h i s  f i r s t  e x p e d i t i o n  and
when he came b e f o r e  t h e  M olesw or th  Committee i n  1838, he had
com ple ted  h i s  t h i r d ,  he had p r e p a r e d  t h e i r  j o u r n a l s  f o r
p u b l i c a t i o n ,  and by h i s  c a v a l i e r  d i s r e g a r d  f o r  t h e  d u t i e s  of
h i s  d e p a r t m e n t ,  he had su cceed ed  i n  a l i e n a t i n g  D a r l i n g ' s
s u c c e s s o r ,  B ourke .  L ike  D a r l i n g  and l i k e  h i s  s u b o r d i n a t e s ,
Bourke found him ' a  d i f f i c u l t  man t o  m a n a g e ' ,  i n t o l e r a n t  o f
i n t e r f e r e n c e  and a p p a r e n t l y  i n d i f f e r e n t  t o  t h e  need s  of  t h e
1
c o lo n y  f o r  s u r v e y i n g  and r o a d - b u i l d i n g .  Of t h i s  M i t c h e l l
was a c u t e l y  aware and i n  p r e s s i n g  h i s  c l a im s  to  a k n i g h th o o d ,
he i n s i s t e d  t h a t  he had d e s e r v e d  honour  by h i s  s e r v i c e s  a s  a
2s u r v e y o r  ' i n d e p e n d e n t l y  of  G e n e ra l  B o u r k e ' s  o p i n i o n . '
On h i s  f i r s t  r e q u e s t  i n  August  1837, s h o r t l y  a f t e r  h i s  
a r r i v a l  i n  E n g la n d ,  e n q u i r i e s  i n t o  h i s  c o n d u c t  were i n s t i t u t e d
1. H.R.A. 1 . 1 8 . 2 8 7 ,  Bourke t o  Hay, 1 F e b r u a r y  1836 ; see  
a l s o  H.R.A. 1 . 1 7 . 5 5 5 - 6 ,  116, Bourke t o  S t a n l e y ,  10 
O c to b er  1834, and N.L .  K e n t i s h  t o  B ourke ,  8 A p r i l  1833 
i n  Bourke t o  G-oderich, 10 May 1833.
See a l s o  S t a p l e t o n ' s  o p i n i o n ,  ' I  was d u ly  a p p r i s e d  by 
a f r i e n d  of  t h e  a t r o c i o u s  tem per  and d i s p o s i t i o n  of t h e  
man I  had t o  d e a l  w i t h  and y e t  I  had th e  f o l l y  t o  comply 
w i t h  h i s  i n v i t a t i o n '  t o  j o i n  h i s  t h i r d  e x p e d i t i o n .  17 
Sep tem ber  1836 i n  ' J o u r n a l '  M.S. ML A332 p .1 2 5 .
S i r  Edward P a r r y  ( q . v . )  a l s o  c l a s h e d  w i t h  him.
2. M i t c h e l l  t o  G l e n e l g ,  8 Septem ber  1837, GO.201/267 p.481 .
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and despite his assiduity, his petition was not granted until
1839* '^ he enquiries turned primarily on his slaughter of a
number of natives during the third expedition. His callous
reference to the incident in his report had led to a colonial
enquiry which, though it acquitted him did regret his
apparent indifference to the sacrifice of human life, a
verdict 'most cruel and distressing' to Mitchell but not
unjust. The Colonial Office was displeased too by his
failure to persevere in his efforts to conciliate the
aborigines, a failing, like his thoughtless reference to the
incident, and like his neglect of his department, symptomatic
2of his ruthless pursuit of fame.
Mitchell's examination before the Molesworth Committee 
centred on road parties and chain gangs, a subject pertinent 
both to his office and to the task of the Committee. As a 
defence his evidence was much less explicit than that of 
Slade or Mudie and was manifest in his surprising answers
1. Mitchell to Olenelg, 30 January 1837 CO.201/267. p.439, for correspondence concerning his knighthood see
CO.201/267 p.476-483, CO.201/282. p.414-460.
2. CO.201/282 p.447-451. note also Bourke to his son
1 January 1836, in 'Bourke Papers' ML A1733 140. He 
wrote with amusement of the means by which Mitchell 
secured unmerited credit for the building of the 
Landsdowne Bridge.
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rather than in the Committee’s questioning. The previous 
witnesses had almost all corroborated Burton's lurid account 
of road parties. Forbes had suggested that the term 'bee­
hives ' was overdrawn but he admitted their depredations and 
though Macarthur had been careful to absolve Mitchell from 
any responsibility he testified strongly to the truth of
pBurton's remarks."“ Mitchell was desperately anxious to 
avoid anything prejudicial to his knighthood and knowing 
that both Darling and Bourke had complained to the Colonial 
Office of his neglect of the department of roads and bridges, 
was concerned to parry even so indirect an attack.
Though road parties had been considerably reduced in 
recent years, he claimed that the robberies attributed to 
them had not correspondingly diminished : that in fact con­
victs in road parties had not been responsible for them, but 
instead clever bushrangers were operating in their vicinity 
knowing that their activity would be automatically attributed
1
1. Had Sir George Grey been present his conduct may have 
been more closely scrutinized, but in any case by 1858 
the questioning was more disciplined. Though Moles- 
worth was as always in the chair the examination was 
opened and almost wholly conducted by Buller. This 
was one of the only three times that Molesworth did 
not open the proceedings and possibly, considering 
Buller’s kindly Questioning, was the result of some 
agreement. There is no evidence of this and it would 
probably be unduly crafty to attribute it to anything 
more than gout.
2. 1C 1857 Q.1129 (Forbes) ; 5155-5H5, 4H1 (JamesMacarthur).
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1to the road parties. This sophistical, unsupported inter­
pretation completely absolved Mitchell of any possible 
responsibility for Burton’s horrors but in doing so, cast 
doubt on its own objectivity.
He went further, defending himself on another and more 
solid ground used previously by Macarthur. The unsatis­
factory road parties could he claimed, be made more efficient 
as a punishment and as a labour force only by the provision 
of a reliable body of overseers and by the admission of more 
summary punishment.
Since 1832 Bourke had been endeavouring to replace the
uncontrollable road parties by building up the numbers in
chain gangs. At the end of 1836 he told the Colonial
Office that road parties» already much reduced, were to be
discontinued altogether and that, for the more efficient
superintendence of the convicts, the construction and repair
of roads was to be transferred to the charge of the
Commanding Royal Engineer. This arrangement was an agreeable
relief to Mitchell because he considered the duties extraneous
to his office and had been acutely aware of the incompetence
2of the civil overseers available.
1. TC 1838 Q. 798-802.
2. H.R.A. 1.18.625-8 (Bourke to Olenelg, 29 December 1836), ibid p.693-4 (Correspondence between Mitchell and the Colonial Secretary, 29 December 1836, and 3 January 1837, in Bourke to G-lenelg, 19 February 1837).
That he had objected in 1830 and 1831 to Darling's attempt to relieve him of these duties was due in part to his ignorance of their tiresomeness and in part to his ruling passion for self-aggrandizement.
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The chain gangs, though well disciplined and efficient, 
were far less mobile than unchained convicts. Mitchell 
emphasized therefore the desirability of reviving road 
parties under better superintendence. The Committee, in 
their blind opposition to Transportation, condemned this 
plan on the grounds of the great expense of supplying 
adequate superintendence, proposing at the same time as a 
substitute, the employment of free labour, a measure whose 
cost Mitchell shewed conclusively would be prohibitive.
The great demand for labour in the colony would, he said, 
necessitate either impossibly rigorous supervision or else 
impractically high wages. The Committee were sceptical, 
pointing out to him the adequacy of the system in America 
and completely ignoring the very basic distinction which 
Mitchell so clearly made between the two countries. The 
geographical nature of Australia whereby good land was 
situated in patches at considerable distances from each other 
entailed a completely different pattern of land settlement, 
cost of road building and willingness to pay for roads.
The nostrums of a closely settled and consistently arable 
land were inapplicable to Australia. By ignoring this both 
Wakefield and the Molesworth Committee made quite inappro­
priate recommendations on matters of greater consequence than 
road building.
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Mitchell was examined too on the character of the con­
victs and the emancipists, both of which he commended. The 
convicts who had accompanied his expeditions he had found 
uniformly trustworthy and the emancipist shopkeepers of 
Sydney, as honest as the free. He was not a Patriot but 
he was aloof from the bitterness of colonial politics.
Though a landowner, Mitchell had not concerned himself 
with the management of his estate and his opinions on the 
conduct and comparative expense of convict labour were 
uninformed. Like most of the other witnesses he made the
indecisive recommendation that assignment should be discon-
2tinued gradually.
1. That he did not sign the exlusives’ petition is poor evidence of his politics. It was certainly being signed by the end of March but may not have been avail­able when he left in the middle of that month on his third expedition, even if it had been it is probable that his'desperate preparations absorbed all his atten­tion. See VV.L. Havard, ’New Light on Mitchell’s Third Expedition’, in J.R .A .H .S. Vol.22 1936 p.103-110.
Stronger evidence lies in his sending his sons to the Patriot controlled Sydney College (TC 1838 Q.930-1) and in the Australian’s approval of his evidence. See 8 
January 1839 p.2, 22 January 1839 p.2, 9 November 1839 p.2. The colonial press did not divide on political lines in its reaction to his massacre of the aborigines - the Gazette 14,17,21 January 1837 p.2, and the Australian
24- March 1837 p.2, deplored the incident while the 
Herald 23 January 1837 p.2, and 20 March 1837 p.2, and 
the Monitor forgave him in their general praise.
2. TC 1838 Q.905-7. He had tried to sell his house in Sydney before he left but as he sold it on his return his first attempt was no indication that he had intended to remain in England. He did not build a house on his estate until his return from England. Cumpston Thomas 
Mitchell p.144-5.
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The Committee’s examination was rather flat, Molesworth 
roused himself occasionally to enquire into the reformation 
of convicts and the sale of land, but of the few Members who 
attended, most were listless and apparently insensible to 
the importance of some of Mitchell’s observations. In their 
review of road parties in the final report they quoted 
Burton’s opinion and referred in its support to the 'unanimous 
testimony of every witness who has been examined fclaiming 
that] Bvery one of those witnesses spoke in the strongest 
terms of the disorders, crimes and demoralization’ of the 
road parties.^
This was untrue but perhaps in view of Mitchell's
obviously biased opinion, more justifiable than their unduly
slight reference to Bourke's recent improvements. Mitchell
was disregarded, they referred to him directly only once,
3and that briefly in the midst of a eulogy of Macarthur.
Some of his evidence was grossly distorted by his 
desire to clear himself of any imputation of neglect of 
his proper duties, a charge so often preferred against him
1. The Times (London) 23 October 1855, said that Molesworth’s 
mind was not distinguished by ’quickness of apprehension'. 
Reprinted in T. Woollcombe (ed.), Notices of the Late
Sir William Molesworth (London, 1857) , p.24.
2. Report p.xi. This also belied Forbes to whose evidence 
the Committee had the temerity to refer directly.
3. Report p.xxxviii.
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by his superiors and he feared, prejudicial to his ambition 
for a knighthood. It was indeed discerning of the Oommittee 
to recognise this and to place no reliance on either his 
evidence or that of Mudie or Slade but it was unfortunate 
that his perceptive and very seminal remarks on the peculiar 
nature of N.S.W. were also ignored.
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CHAPTER V 
THE CLERG-Y
The Reverend Dr. JOHN DUNMORE LANG- a minister of the 
Church of Scotland, like Paul 'sent ... forth among the 
nations as some bold pioneer to prepare the way for those 
who were to follow' , was required in 1837 to give evidence 
before the Molesworth Committee. Since 1824 he had pressed 
his frequently unwelcome ministrations on N.S.W. and was in 
1837 on his fourth mission to England seeking relief for the 
spiritual poverty of the colony. He sought not merely funds, 
books and a dedicated clergy but also sturdy Scottish 
emigrants, for he was impressed by the needs not only of his 
own flock but of the whole colony for a cleansing insemination 
of virtue and industry. During the voyage from Australia 
he had made a close study of this question in his book
1. Sermon 24 February 1821, quoted in A. Gilchrist,
John Dunmore Lang - Chiefly Autobiographical (2 vols, 
Melbourne, 1951), Vol.I p.18-19.
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1
' T r a n s p o r t a t i o n  and C o l o n i z a t i o n ' .
Lang came b e f o r e  t h e  Com mit tee ,  a  man of  God l i c e n s e d  
t o  u se  any means f o r  t h e  r e g e n e r a t i o n  of  a f a l l e n  p e o p le  ; 
f a m i l i a r  w i t h  e v e r y  g u i s e  of  N.S.W. ; c o n f i d e n t  i n  h i s  
c om prehens ion  of  t h e  p a s t  f a i l u r e  o f  T r a n s p o r t a t i o n  and of  
i t s  s u s c e p t i b i l i t y  t o  improvement  ; ’one of  t h e  a b l e s t  men 
i n  t h e  c o lo n y  and one of  th e  g r e a t e s t  b e n e f a c t o r s  t o  N . S . W . ' ,  
y e t  s a i d  t h e  A t t o r n e y  G e n e ra l  ' a t  t h e  same t im e  he i s  imbued 
w i t h  p r e j u d i c e .  He went home t o  England t o  e f f e c t  p a r t i c ­
u l a r  o b j e c t s  and n a t u r a l l y  sh a p e s  h i s  e v id e n c e  a c c o r d i n g  to
2
t h e  b i a s  of h i s  m i n d . '  Nor t h r e e  days t h e  Committee 
l i s t e n e d ,  t h e y  ' p a r t i c u l a r l y  d e s i r e d '  him t o  expound h i s  
own t h e o r i e s  on T r a n s p o r t a t i o n ,  b u t  th o u g h  h i s  ' sm ooth  and 
o i l y  manner a t  f i r s t  t o o k  a  good d e a l '  he l e f t  ' a l t e r e d  and
3
humbled ' .
1. The w ork ,  which  he t r u s t e d  would 'd o  t h e  c o lo n y  much 
good and me no harm '  (Lang t o  h i s  m other  and w i f e ,  24 
November 1836, i n  'Lang P a p e r s ' ,  M.S. ML A2223 p . 2 2 , ) ,  
was f a v o r a b l y  rev iew ed  i n  b o th  England  and N .S .W.,  
even by th e  M o n i to r  (6 November 1837 p . 3 ) ,  some months 
l a t e r  L a n g ' s  most  b i t t e r  o p p o n en t .
See a l s o  r e v i e w  from t h e  A t l a s  9 A p r i l  1837, i n  t h e  
G a z e t t e  31 August  1837 p . 3  ; Sydney Times 26 August  
1837 p . 2  and 2 Sep tem ber  1837 p .2 -3  ; C o l o n i s t  31 
August  1837 p . 2 8 5 - 6 .
The p e r s o n a l i t i e s  of  t h e  second  e d i t i o n  of  h i s  H i s t o r i c a l  
and S t a t i s t i c a l  Account  of N .S .W . , a l s o  p u b l i s h e d  i n  
London i n  1837, were  n o t  so w e l l  r e c e i v e d .
2.  H e ra ld  6 J u l y  1838, p . 3 .
3 .  C o l o n i s t  17 J a n u a r y  1838 p .2  ; M o n i to r  5 J a n u a r y  1838
p . 2 .
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He was exam ined ,  as  a c le rg y m a n ,  p r i m a r i l y  on t h e  
m o ra l  e f f e c t s  of  T r a n s p o r t a t i o n  on t h e  c o n v i c t s  and on
N.S.W.
On th e  f i r s t  s u b j e c t  o f  e n q u i r y ,  t h e  c o n d i t i o n  of  
c o n v i c t s ,  he s a i d  t h a t  t h e  i m p o s s i b i l i t y  o f  k e e p in g  a s s i g n e d  
s e r v a n t s  u n d e r  a d e q u a te  r e s t r i c t i o n ,  th e  f a c i l i t y  of  o b t a i n i n g  
a r d e n t  s p i r i t s  and t h e  i n e q u a l i t y  a r i s i n g  from t h e  a b s o l u t e  
d ependance  o f  t h e  c o n v i c t  on t h e  c h a r a c t e r  o f  h i s  m a s t e r ,  
made a s s ig n m e n t  i n h e r e n t l y  i n c a p a b l e  of r e f o r m i n g  c o n v i c t s .  
Road p a r t i e s  however ,  u n d e r  b e t t e r  s u p e r i n t e n d e n c e  and 
employed o u t s i d e  t h e  c o lo n y  would p ro v e  he b e l i e v e d ,  h i g h l y  
r e f o r m a t o r y ,  and t h e  c o n t i n u e d  t r a n s p o r t a t i o n  of fe m a le s  
would h e l p  t o  r e d r e s s  t h e  d i s p r o p o r t i o n  of  s e x e s .  His  con ­
c l u s i o n s ,  t h a t  a s s ig n m e n t  sh o u ld  be a b o l i s h e d  b u t  T r a n s p o r ­
t a t i o n  c o n t i n u e d ,  though  ’e v i d e n t l y  i n f l u e n c e d  by a  s e n s e  of 
th e  i t s  of  c o n v i c t  l a b o u r ,  and by a c u r i o u s  m ix t u r e  of
t h e  p r e j u d i c e s  o f  a  S c o tc h  P r i e s t  and an A u s t r a l i a n  p l a n t e r ' ,  
were  v a s t l y  i r r i t a t i n g  t o  t h e  c o l o n i s t s .  The M o n i to r  
o b j e c t e d  t o  h i s  q u a l i f i c a t i o n s  f o r  j u d g in g  t h e  i s s u e ,
D r .  Lang n e v e r  g o t  h i s  l i v i n g  by f a r m i n g .  A l l  he 
knows p r a c t i c a l l y  a b o u t  ' c o n v i c t  d i s c i p l i n e '  and th e  
management o f  c o n v i c t  s e r v a n t s  i s  what he has  ga in ed
1. Review of  T r a n s p o r t a t i o n  and C o l o n i z a t i o n  i n  B r i t i s h  and 
P o r e ig n  Review o r  E uropean  Q u a r t e r l y  J o u r n a l  V o l .  IX
T837 p .2 4.
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by o v e r s e e i n g  h i s  c o n v i c t  cook and b o o t - c l e a n e r .
I t  i s  t h e r e f o r e  a  p i e c e  o f  abom inab le  p re s u m p t io n  
i n  him and e x c i t e s  i n d i g n a t i o n  i n  t h e  r e a l  s e t t l e r ’s 
b r e a s t ,  t o  se e  such  a  one p u t t i n g  h i m s e l f  fo rw a rd  by 
p a m p h le t s  and by s t a t e m e n t s  t o  t h e  House of Commons 
and c a u s i n g  t h e  Home Government to  d e s t r o y  a t  one f e l l  
blow t h e  v e r y  b a s i s  of our  a g r i c u l t u r e .
Lang, w i t h  many o t h e r s ,  p l a c e d  to o  much f a i t h  i n  t h e  e f f i c a c y  
of  f r e e  im m i g r a t i o n  t o  s u p p ly  t h e  l a b o u r  demand. He was 
n o t  u n q u a l i f i e d  t o  sp eak  on a s s i g n m e n t ,  he had t r a v e l l e d  
o v e r  much of  t h e  c o lo n y  and was f a m i l i a r  w i t h  h i s  b r o t h e r  
Andrew’s p r o p e r t y  Dunmore on t h e  H u n te r  H i v e r ,  b u t  w i t h o u t  
doub t  h i s  i g n o r a n c e  of  o t h e r  methods of  p un ishm en t  and h i s  
o b s e s s i o n  w i t h  e t e r n a l  s o u l s  made h i s  c r i t i c i s m  u ndu ly  
damning.
He v/as examined more c l o s e l y  on the  t r a n s p o r t a t i o n  of 
e d u c a te d  c o n v i c t s ,  one of  h i s  f i v e  r e a s o n s  f o r  t h e  f a i l u r e  
of  t h e  s y s te m .  He m en t ioned  f i r s t  t h e  employment of  con-
1. M o n i to r  7 March 1838 p . 2 .  I t  a rgued  f u r t h e r  t h a t  w i t h ­
o u t  a s s i g n e d  c o n v i c t s  t o  e n a b le  and en co u rag e  t h e  b u y in g  
of  l a n d ,  t h e r e  would be no fu n d s  t o  f i n a n c e  th e  e m ig ra ­
t i o n  he e n v i s a g e d .  M o n i to r  21,  25 and 30 May 1838 p . 2 .  
He may in d ee d  be c o n s i d e r e d  t o  have had a f i n a n c i a l  
i n t e r e s t  i n  a s s ig n m e n t  f o r  on h i s  voyage t o  England i n  
1836 he had l e a r n t  t h a t  l e g a l l y  Dunmore was h i s  and i t  
was n o t  u n t i l  1838 when he r e t u r n e d  t o  N.S.W. t h a t ,  
u n d e r  heav y  f a m i l y  p r e s s u r e ,  he t r a n s f e r r e d  t h e  owner­
s h i p  f o r  a  to k e n  f e e  of  one S p a n i s h  d o l l a r  t o  h i s  
b r o t h e r .  G i l c h r i s t  John Dunmore Lang p .2 3 0 - 1 .
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v i c t s  a s  t u t o r s ,  l a t e r  e l a b o r a t i n g  on t h e  c a s e  of  t h e  c o n v i c t  
Edward E a g a r  who was p r e s e n t  a t  t h e  m e e t in g s  of t h e  Committee 
as u n o f f i c i a l  a d v o c a te  o f  t h e  A .P .A .  E ag a r  had been t r a n s ­
p o r t e d  i n  1811 f o r  p e r j u r y  and employed by R ic h a r d  C a r t w r i g h t ,
an A n g l i c a n  c le rg y m a n ,  t o  t u t o r  h i s  s o n s ,  one of  whom had
1
r e c e n t l y  been  t r a n s p o r t e d  t o  V.D.L.  f o r  c a t t l e  s t e a l i n g .
T h is  e v id e n c e  w h ich  th e  C o l o n i s t  d e c l a r e d  was r e c e i v e d  by 
th e  Committee w i t h  ’amazement and h o r r o r  as  . . .  i f  a  l a r g e  
b l a c k  snake  had s u d d e n ly  emerged from  u n d e r  t h e  mass of 
p a p e r s  on t h e  Committee t a b l e ’ , c o n ce rn ed  an i n c i d e n t  which  
had o c c u r r e d  25 y e a r s  b e f o r e  when o t h e r  means of  e d u c a t i o n  
were n o t  a v a i l a b l e .  S in c e  th e n  t h e r e  had been a p r o l i f e r a ­
t i o n  of  s c h o o l s ,  among them L a n g ' s  own A u s t r a l i a n  C o l l e g e .  
E a g a r ' s  h i s t o r y ,  though  d e e p l y  a f f e c t i n g ,  had l i t t l e  r e l e ­
vance  t o  t h e  w o rk in g s  of  t h e  sys tem  i n  1837.
1. In  T r a n s p o r t a t i o n  and C o l o n i z a t i o n  (London, 1837) P . 1 0 4 -  
6 ,  Lang s a i d  f u r t h e r  t h a t  a n o t h e r  son was k e e p in g  a con­
c u b i n e .  I t  i s  p o s s i b l e ,  c o n s i d e r i n g  t h a t  Lang d e a l t  
w i t h  t h e  c a s e  a f t e r  a b i t t e r  a t t a c k  by Bulwer  u n d e r  
E a g a r ' s  g u i d a n c e ,  t h a t  he b r o u g h t  i t  up as  a  c o u n t e r  
a t t a c k  b u t  t h e  f a c t  t h a t  he had used  th e  c a s e  a l r e a d y
i n  T r a n s p o r t a t i o n  and C o l o n i z a t i o n  would make i t  n a t u r a l  
f o r  him to  u se  i t  a g a i n  and s u p p o r t s  t h e  C o l o n i s t ' s 
a s s e r t i o n  (10 J a n u a r y  1838 p . 2 )  t h a t  he gave i t  i n  
i g n o r a n c e  of  E a g a r ' s p r e s e n c e .  T h ere  i s  a  m e lan c h o ly  
i r o n y  i n  t h e  l a t e r  t r i a l  of  L a n g ' s  own son f o r  e m b ezz le ­
m ent ,  th o u g h  a c q u i t t e d  h i s  c h a r a c t e r  was n o t  w h o l ly  
c l e a r e d  -  G i l c h r i s t  op. c i t . p . 5 6 8 - 6 0 2 .
2.  C o l o n i s t  10 J a n u a r y  1838 p .2  -  t h a t  t h i s  r e p o r t  p r o b a b l y  
came f rom  Lang i s  no g u a r a n t e e  of  i t s  a c c u r a c y .
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Lang’s other illustration of these evils was the
connexion of educated convicts with the press, and their
consequent power to influence their readers against ’all the
moral distinctions that the law of God has established in
society’. His evidence of this prodigious evil was the case
of the ticket-of-leave man William Watt and the Gazette, a
case which he admitted was not an 'instance of the general
character of convicts' and after the public indignation it
1had aroused, highly unlikely to be repeated.
Prom Watt’s infamy Lang went on to discuss the general 
condition of emancipists. Bulwer, Agent for the A.P.A., 
questioned him on the principles and readership of the con­
vict press in order to discredit him as an intolerant exclu- 
2sivist. His bid was in part successful, for the examination 
turned to the propriety of admitting emancipists as jurors, 
a course which most members of the Committee supported and 
Lang, except with a formidable probationary qualification, 
dogmatically opposed. Molesworth himself fiercely attacked 
Lang on this point, forcing him to admit, despite his objec­
tions to the emotional connotations of the word, that exclu- 
sion from juries implied degradation.
Lang’s opinion on the franchise for the proposed free
1 . 
2. 
3.
TC 1837 Q .3621 ; 3837-40, 3832.
TC 1837 Q.3655, 3738-3752, 3758-60. 
TO 1837 Q.3763-76.
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i n s t i t u t i o n s ,  th o u g h  i t  d id  l i t t l e  t o  m o l l i f y  t h e  Com mit tee ,  
proved  t h a t  h i s  o b j e c t i o n  t o  e m a n c i p i s t s  as  j u r o r s  was based  
on m o ra l  n o t  p o l i t i c a l  g r o u n d s .  F o r  t h e  e x c l u s i v e s  t h e  two 
q u e s t i o n s  were  i n t i m a t e l y  r e l a t e d  as d i f f e r e n t  a s p e c t s  of 
c i v i l  r i g h t s  f o r  e x - c o n v i c t s  and t h u s  of  t h e  t h r e a t  t o  t h e i r  
a s c e n d a n c y .  hang  however i n s i s t e d  t h a t  though  th e  m o ra l  
w e l f a r e  of  t h e  c o lo n y  depended t o  a  l a r g e  e x t e n t  on t h e  
a d m i n i s t r a t i o n  of  j u s t i c e ,  i t  d id  n o t  depend on t h e  few 
e m a n c i p i s t s  who would be e l i g i b l e  t o  v o t e  o r  s t a n d  f o r  a 
House of  Assembly .  I f  Lang had wished  t o  s u p p o r t  t h e  Tory  
reg im e  he m ust  have opposed a l l  p r e t e n s i o n s  of  t h e  em anc i­
p i s t s  t o  c i v i l  e q u a l i t y .  In  f a c t  he s u p p o r t e d  n e i t h e r  o f  
t h e  p e t i t i o n s  of  1836 : he was governed  by a m ix t u r e  of
l i b e r a l  and m ora l  b e l i e f s  and i n  t h e  c o n v i c t  r i d d e n  s o c i e t y
1
of  t h e  1 8 3 0 ' s  t h e  fo rm e r  o f t e n  s u f f e r e d  f o r  t h e  l a t t e r .
On t h e  g e n e r a l  c h a r a c t e r  of  t h e  e m a n c i p i s t s  he was l e s s
1. TG 1837 Q .3 7 88-90 .  S 0u r k e  t o l d  h i s  son (2 A p r i l  1836, 
i n  'Bourke  P a c e r s ' ,  M.S. ML A1733 p . 4 5 )  t h a t  Lang w r o te  
t h e  e x c l u s i v e  p e t i t i o n s  b u t  L a n g ' s  e x p l i c i t  d i s a v o w a l  o f  
s u p p o r t  f o r  e i t h e r  (H i s t o r i c a l  and S t a t i s t i c a l  Account  
of  M.S.W. 1837, V o l . I  p . 338-40)  c a s t s  doubt  on t h i s ,  
t h o u g h  he may have w r i t t e n  a s u p e r s e d e d  f i r s t  d r a f t .
H is  e q u i v o c a l  a t t i t u d e  was p r o b a b l y  due i n  p a r t  t o  t h e  
e x c l u s i v e s '  a n g l i c a n i s m .  He w r o t e ,  ' t h e i r  p r o f e s s i o n  
o f  C h r i s t i a n i t y  -  a  s o r t  o f  f a s h i o n a b l e  accompaniment  o f  
g e n t i l i t y  w h e re v e r  t h e r e  i s  a  dom inant  s t a t e  c h u rc h  -  i s  
u n q u e s t i o n a b l y  f a r  more h u r t f u l  t h a n  b e n e f i c i a l  t o  t h e  
c au se  o f  p u re  and u n d e f i l e d  r e l i g i o n ' ,  and ' t h e  i n f l u e n c e  
of  t h e  h i g h e r  c l a s s e s  i n  Hew So u th  Wales has  been f o r  
t h e  most  p a r t ,  d e c i d e d l y  u n f a v o u r a b l e  t o  t h e  m o r a l s  and 
r e l i g i o n  o f  t h e  c o u n t r y ' .  H i s t o r i c a l  and S t a t i s t i c a l  
Account  of M.S.W. 1837, V o l . I I  p . 2 1 7 , 8 .
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categorical, confirming their dissolute habits and the ex-
1ceptionable means by which some acquired wealth but empha­
sizing the virtuous and industrious lives of others. Bulwer 
made one attempt to defend them but as Lang readily admitted 
their diversity, it was to little purpose. His cardinal 
point concerned the ubiquitous temptations to dissipation, 
the profusion of public houses and the unrestricted impor­
tation of ardent spirits, evils which few denied but which 
obsessed the Scottish Missionary.
The influence of transportation on the moral state of
society he treated even more tentatively. He believed that
it had a demoralizing influence on the whole community but
did not demoralize the currency whose ’moral principles’
nevertheless were ’not very strong' and that the higher
classes were less moral than in England but more so than in
the Vest Indies. N.S.W. had been sullied by the convict
system and was being further debased by the unprecedented
prosperity which produced 'among the higher classes a much
greater disposition to gaiety' and allowed to the lower
2classes the means of dissipation.
Eagar, incensed by Lang's opposition to the jury laws 
and the convict press and by his general denigration of the
1. Though he insisted that these were rare cases, he did 
not point out that the facilities for acquiring wealth 
were no longer open to emancipists.
2. TG 1837 Q.4030-41.
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e m a n c i p i s t s ,  f u r n i s h e d  Bulwer  w i t h  a b r i e f  f o r  an a t t a c k  on
1
Lang s p e r s o n a l  c r e d i t  a s  a  w i t n e s s .
E a r l i e r ,  when Lang had g iv en  a d e t a i l e d  a c c o u n t  o f  t h e
p o l i t i c a l  p l a t f o r m s ,  t h e  c i r c u l a t i o n ,  t h e  f i n a n c i a l  p o s i t i o n
and t h e  s u b s c r i b e r s  of t h e  c o l o n y ' s  f i v e  m a jo r  n e w sp a p e rs ,
Bulwer  had l a i d  i n t o  him. He had f i r e d  a t  him r e p e a t e d
2
q u e s t i o n s  on t h e  f i n a n c e s  o f  t h e  C o l o n i s t  i n  an a t t e m p t  t o  
im p ly  t h a t  h i s  h o s t i l i t y  t o  t h e  c o n v i c t  p r e s s  r e s t e d  on 
m erc en e ry  and n o t  m ora l  c o n s i d e r a t i o n s .  Bulwer  was wrong, 
i n  L a n g ' s  i n s i s t e n c e  t h a t  h i s  p a p e r  had succeed ed  i n  i t s  
i n t e n d e d  p u r p o s e ,  i n  h i s  l a t e r  e n t h u s i a s t i c  a c c e p t a n c e  of 
t h e  l o s s  of  £500 t h r o u g h  h i s  a d v o cacy  of t h e  Synod of N.S.W. 
d u r i n g  t h e  sc h i sm  in  t h e  P r e s b y t e r i a n  Church and th r o u g h o u t  
h i s  l i f e ,  he d id  shew a c o n s i s t e n t  f i n a n c i a l  i r r e s p o n s i -
1. The C o l o n i s t  10 J a n u a r y  1838 p . 2 ,  s a i d  t h a t  E a g a r ' s  
a c t i o n  was a  r e s u l t  of L a n g ' s  e x p o su re  of him b u t  t h e  
e x p o su re  was made a f t e r  B u l w e r ' s  a t t a c k  and th u s  c an n o t  
have  provoked  i t .  E a g a r ' s  a c c o u n t  (M o n i to r  5 J a n u a r y  
1838 p . 2 ) ,  c o r r e s p o n d s  w i t h  th e  M inu tes  of  E v id e n c e .
The w ho le  s e r i e s  of  a r t i c l e s  i n  t h e  C o l o n i s t  abounds i n  
such  d e l i n q u e n c i e s  which  d e s t r o y  a l l  i t s  r e l i a b i l i t y ,  
e . g .  13 J a n u a r y  1838 p . 2  i t  s a i d  t h a t  a f t e r  B u l w e r ' s  
a t t a c k  on t h e  C o l o n i s t  had f a i l e d ,  t h e  c a se  was t a k e n  
up f a v o u r a b l y  by S i r  W i l l i a m  Orde and Mr. B a r in g .
N e i t h e r  of t h e s e  men was p r e s e n t  a t  t h e  r e l e v a n t  s i t t i n g ,  
t h e  one t im e  Orde a t t e n d e d  L a n g ' s  e x a m in a t io n ,  he asked  
no q u e s t i o n s ,  and of t h e  t h r e e  B a r in g  a s k e d ,  none p e r ­
t a i n e d  t o  t h e  m a t t e r .  I t  would seem t h a t  i n  h i s  r e ­
p o r t s  home Lang t r i e d  t o  a v o id  d i s a p p o i n t i n g  h i s  f l o c k .
2.  TC 1837 Q.3673,  3735,  3755. C f .  C o l o n i s t  13 J a n u a r v
1838 p . 2 .
HO.
bility.1 23
In his second attack Bulwer was more successful. He
endeavoured by eliciting details of the prosecutions for
libel brought against it, to impugn its and thus Lang's
character of morality and respectability. In extenuation
2of his vehemence Lang pleaded the cause of righteousness.
Hollowing Lagar's brief, Bulwer delved further into the 
pestilential state of colonial Presbyterianism. He read an 
extract from a protest by two ministers and an elder in which 
Lang was accused of a 'deliberate and malignant attempt to
■3ruin and degrade a fellow-labourer and disperse his flock'. 
The infamous schism of the church did not take place until
1. Gilchrist op. cit. p.210, also p.xiii, HO. For his 
indignation against the convict press see his letter 
to his mother and wife 10 May 1837 in 'Lang Papers'
ML A2223 p.38-9. In his annotations to Macarthur's 
book, T.H. Scott accused Lang of 'rapacity and selfish- ness' (N.S.W., Its Present State and Future Prospects 
(Copy in Ä.N.L.) p.244). It was not an unjust criti­cism but though his rapacity at times embraced personal 
financial gain, generally it was directed at the material 
and moral health of his church.
2. TO 1837 Q.3852-3878.
3. TO 1837 Q.3908. It was printed in the Herald 12 May 1836 p.3, for his accusations see Gilchrist op. cit. 
p.309* Note also his letter to his mother, sister and 
brother 10 May 1836 in 'Lang Papers' M.S. PCL A2223 
p.19 - 'If ever Divine Providence called upon a single 
individual to act in such circumstances for the preser­
vation of the life of the whole body, that individual 
is myself. Why did the care of all the churches of 
Asia Minor rest on Paul alone? Why because it so 
pleased his Divine Master who had fitted his shoulders 
for the burden. Why did the other ministers not share 
with him the toil and the responsibility? Why, just; 
because they sought their own things and not the things that are Jesus Christ's'.
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Lang r e t u r n e d  t o  t h e  c o lo n y  l a t e r  i n  1837 h u t  i t s  c a u s e s  were 
a l r e a d y  a p p a r e n t .  He had a ccu sed  f i r s t  t h e  Reverend  G-arven 
and t h e n  t h e  Reverend  C i e l a n d ,  g u i l t y  of d r u n k e n e s s ,  of  g r o s s  
i m m o r a l l i t y , an e x h i b i t i o n  of m o ra l  i n t o l e r a n c e  and d e s p o t i s m  
q u i t e  i n s u p p o r t a b l e  t o  h i s  b r e t h r e n .  B e fo re  t h e  M olesworth  
Committee he t r i e d  to  p a l l i a t e  t h i s  r e v e l a t i o n  by r e f e r r i n g  
t o  even w o rse  d e l i n q u e n c i e s  i n  o t h e r  c h u r c h e s ,  a  c o u r s e  which  
prompted
’The A rc h b is h o p  of  D u b l in  (who tood  g r e a t  i n t e r e s t  i n
t h e  p r o c e e d i n g s  and f r e q u e n t l y  a t t e n d e d ) . ,  t o  s u g g e s t  . .
t o  t h e  Chairman t o  a sk  a  s e r i e s  of q u e s t i o n s  t e n d i n g  t o
show t h a t  such  was t h e  s t a t e  o f  s o c i e t y  i n  t h e  c o lo n y
t h a t  no r e s p e c t a b l e  c le rg y m a n ,  would go t h e r e  o r  i f  he
1
d i d ,  t h a t  he would i n  t im e  be c o n t a m i n a t e d ' .
Lang i n s i s t e d  t h a t  t h e  r e c e n t  i n c r e a s e  i n  t h e  p r o p o r t i o n  of 
f r e e  e m i g r a n t s  and B o u r k e ' s  Act  o f  1836 e n s u r i n g  s t i p e n d s  t o  
a l l  m i n i s t e r s ,  were now s u f f i c i e n t  inducem ent  f o r  r e s p e c t a b l e  
m i n i s t e r s .  His a s s u r a n c e  may have been i n f l u e n c e d  by t h e  
p u rp o se  of  h i s  v i s i t  t o  E n g la n d ,  t h e  r e c r u i t i n g  o f  c l e r g y ,  
b u t  i t  was n o t  u n r e a s o n a b l e .
T h is  e x a m in a t io n  n o t  o n ly  c o n f i rm ed  t h e  C o m m it te e ' s  con­
v i c t i o n  of  t h e  c o r r u p t i n g  e f f e c t  of t h e  c o n v i c t  sys tem  on t h e  
m o ra l  s t a t e  o f  N .S .W .,  b u t  a l s o  i t  i s  p o s s i b l e  t h a t  i t  shook 
th e  C o m m i t te e ' s  f a i t h  i n  i t s  r e v e r e n d  w i t n e s s .  I g n o r a n t  of  
t h e  r e a l  n a t u r e  o f  t h e  o f f e n c e s  i n  q u e s t i o n ,  t h e  Members
1. M o n i to r  ( l e t t e r  f rom E a g a r )  5 J a n u a r y  1838., p . 2.
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probably did not fully appreciate Lang's depths of moral in­
tolerance but, though they asked him to return and expound 
his views on Transportation and colonization, they paid him 
little respect.
Though the tenets of his theory of colonization corres­
ponded closely with those of Molesworth and Wakefield and 
though his plan for the establishment of penal settlements in 
which convicts would be worked in gangs preparing the land for 
free emigrants, was taken from Wakefield's Letter from Sydney,
the Committee refused to listen to any elaboration and in
1their Report, completely ignored it.
1. In 1834 Lang had strongly opposed Wakefield, but in 1837 he went so far as to justify an increase in the price of land in N.S.W. on the grounds of considerations for the new colony of South Australia. See Historical and Statistical 
Account of N.S.W. 1834, Vol.II p.39-40 footnote ; ibid 1837 Vol.II p.453-4 : Transportation and Colonization 1837,p.M4- 6. His plan (TC 1837 C.4U43-6) was taken from Wakefield's Letter from Sydney (Everyman, 1929) p.87. In the late 1840s he was on terms of personal friendship with Wakefield but it is unlikely that Lang knew him in 1837. See correspondence from Felix and Edward Wakefield, in 'Lang Papers', M.S. ML 
A2226 p .410-436 .The reasons for the Committee's dismissal of Lang's plan are obscure. There are three accounts of this third examina­tion, in Lang’s 'Reminiscences' written in 1877 ('Lang Papers', M.S. ML A2244 p.160-1), in the Monitor 5 January 1838 o.2,4, and in the Colonist 20 January 163Ö p.2. The first, written forty years afterwards is vague to the point of uselessness. Eagar in the Monitor, argued that his and Bulwer's exposee so discredited Lang that the Committee re­fused to listen, but he weakened his case by saying that the great exposee occurred during this examination. Unless it was expunged, Bulwer made no attack at Lang's third hearing. The Colonist, presumably on Lang's authority, said that des­pit e’~Fhe^rrterest of Howick and Crey, the Couth Australian men refused to listen, that they cleared the room and having put it to the vote, heard no more of Lang's plan. Though it Is cast into doubt by the gross inaccuracies in the other articles the Colonist published on the Committee, this account is the most “consistent with the Minutes of Evidence. The Committee must have known that Lang's plan was lifted from Wakefield and must thus have deliberately ignored it.It is possible that though in 1829 Wakefield had"cherished the idea, yet in 1837 when he and the Committee were deeply involved in other Australian colonies, they were unwilling 
to start a new one with such-superior advantages.
H3.
Lang was ever bold in his absolute certainty of his 
divine inspiration, from 1821 when he had first seen himself 
as a missionary to N.S.W. it was as the apostle Paul. At 
times he was Christ, using terror and violence to purge the 
press of the colony as his master purged the temple at 
Jerusalem and suffering disloyalty in the schism, of the 
church as Christ did in his last hours, but mostly it was 
Paul. With Paul he persevered while others faltered, though 
all turned from him ’he counted it a joy that he was deemed 
worthy to suffer such things', and after his death his wife 
nourished the vision of how like Paul 'he wrought single 
handed and alone.' Following 'the way that Providence 
dictates with the assurance of a sleepwalker' he rained blows 
on Anglicans, Catholics and Heathens, a sad failing some felt,
which 'compromises both the judgement and the piety of the
2minister.'
His appearance before the Molesworth Committee was 
abused as 'a union of the priest the politician and the
1. Gilchrist, John Lunmore Lang p.18-21 ; J.D. Lang, 
Historical and Statistical Account of N.S.W. 1837, 
Vol.II p.423 ; Gilchrist, op7 cit. p.31T, 332 738.
2. Review of Lang's Historical and Statistical Account of 
H .S.W . in the Monthly Review (Copy in ML) 1834 p.269•
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1author' and unjustly, as a parade of 'affected sanctity'.
He did at times distort the truth and though his delineation 
of N.S.W. was touched by nothing baser than a fanatic moral 
fervour, it was in places unduly ugly.
1. Australian 25 May 1838 p.2 ; Gisborne in the Gpionjst 
I3 June T838 p.2.
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WILLIAM BERNARD ULLATHORNE V i c a r  G en e ra l  o f  N .S .W .,  
went  b e f o r e  t h e  M olesw or th  Committee b e l i e v i n g  t h a t  ’my 
b e in g  examined would be o f  g r e a t  a d v a n ta g e  as  w e l l  t o  our 
cau se  as  t o  t h e  g i v i n g  c o r r e c t e r  v iew s of  th e  w ork ings  of 
T r a n s p o r t a t i o n ’ . M o lesw o r th ,  b e l i e v i n g  w i t h  Bacon t h a t  
T r a n s p o r t a t i o n  was a ’sh am efu l  and u n b l e s t  t h i n g ’ was 
g r a t i f i e d  by U l l a t h o r n e ’ s p a r a p h r a s e ,  ’an u n g r a c i o u s  and an 
u n g o d ly  t h i n g ' a n d  he l a r d e d  h i s  R e p o r t  w i t h  t h e  P r i e s t ' s  
f e t i d  e v i d e n c e .  T h is  c o n t r i b u t i o n  t o  t h e  a b o l i t i o n  of  
T r a n s p o r t a t i o n  was c o n s i d e r e d  by h i s  b i o g r a p h e r  B u t l e r ,  t o
be *in some a s p e c t s ,  t h e  g r e a t  a ch iev em en t  o f  U l l a t h o r n e ' s
2l i f e . '  To o b t a i n  p r i e s t s  and money f o r  t h e  A u s t r a l i a n  
M iss io n  i t  was n e c e s s a r y  t o  show i t s  a l r e a d y  p a l p a b l e  e f f e c t ,  
so  U l l a t h o r n e  had been c a r e f u l  t o  p o i n t  o u t  t h a t  most of 
t h e  a b o m in a t io n s  he d i s c l o s e d  had i n  r e c e n t  y e a r s  been 
m i t i g a t e d ,  b u t  th e  Committee c o n t r i v e d  t o  b u ry  t h e i r  con-
1. L e t t e r  f rom U l l a t h o r n e  t o  Dr .  Brown, 10 J a n u a r y  1838, 
i n  Dom C. B u t l e r ,  The L i f e  and Times of A rch b ish o p  
U l l a t h o r n e , (2 V o l s . ,  London 1 926) ,  p . 112. In  h i s  
A u t o b i o g r a p h y , (London,  1891) p . 1 3 8 ,  U l l a t h o r n e  say s  
t h a t  t h e  h i s t o r i a n  Dr.  L in g a r d ,  a f t e r  r e a d i n g  h i s  pam­
p h l e t  on th e  C a t h o l i c  M is s i o n ,  recommended t h a t  he 
sh o u ld  be examined by t h e  Commit tee .
2. W. B. U l l a t h o r n e ,  The C a t h o l i c  M is s io n  i n  A u s t r a l i a , 
( L i v e r p o o l ,  1837) ,  p . i v  ; B u t l e r ,  op.  c i t .  p . 9 0 .
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scientious references to this in an overwhelming mass of 
ordure.
Seeing the Committee as a means for propagating the 
ideas that had brought him to England, Ullathorne, like 
Mudie, answered their questions eagerly and at length, fear­
ing neither to use evocative language nor to assume 
authoritative knowledge on all subjects. He spoke with 
such rapidity that he had to be repeatedly stopped by the 
members so that the reporter might be able to record the 
words. He plunged forward, testifying in successive 
questions to the case of a convict who received 1600 lashes 
in three years (later he said four years), to employment in 
road parties (instead of chain gangs) as a punishment for 
assigned servants, to the 18 inch square sleeping places for
convicts in chain gangs and to 'the hard and fixed traces of
2crime on' the convicts faces.
The two pamphlets he published at this time, The 
Catholic Mission in Australia and The Horrors of Transpor­
tation were characterized by the same profound compassion 
and by the same rhetoric. 'The daughter of crime' he said
1. Ullathorne, Autobiography, p.139-
2. Ullathorne - TG 1838 Q.201, and The Horrors of Trans­
portation , (Dublin, 1838), p .27-8 ; TG 1838 0.203 
207-8 - in his second examination, TG 1838 Q.319» he 
admitted that he had been mistaken about the size of 
sleeping spaces ; TG 1838 Q.273.
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’has  bu rd en ed  my e a r  w i t h  h e r  t a l e  o f  f o l l y  and w o e ' ,  an 
a s s e r t i o n  d i f f i c u l t  t o  r e c o n c i l e  w i t h  Dr.  Waugh's  a cc o u n t  
of  h i s  r e f u s i n g  t o  s a i l  i n  th e  same s h i p  as a  p r o s t i t u t e .  
T h is  man, h a u n te d  by t h e  ' s h r u n k e n  f o r m s '  o f  t h e  c o n v i c t s ,  
'an  army o f  d i s t r e s s  r e p r o a c h i n g '  h i s  d e l a y s ,  a d v i s e d  con­
v i c t s  whose k n e e l i n g  t o  p r a y  was r i d i c u l e d  by t h e i r  u n g o d ly  
f e l l o w s  ' t o  p e r fo rm  t h e i r  r e l i g i o u s  d u t i e s  . . .  w h i l e  t h e y  
were w a l k i n g ,  when nobody was o b s e r v i n g  t h e m ' , em im ent ly  
s e n s i b l e  a d v ic e  which  i g n o r e d  th e  m i s s i o n  of  t h e  c h u rc h  and 
i t s  commandment t h a t  i t s  p e o p le  s h o u ld  be w i t n e s s e s  f o r  
C h r i s t . “
By t h e  c o l o n i s t s  he was c o n s i d e r e d  ' a  d a p p e r  l i t t l e  
gen t lem an  of  e x c e e d i n g l y  m ild  and f a s c i n a t i n g  m an n e rs '  and 
compared ' t o  a  s t u r d y  b e g g a r  who p u t s  a  s o l u t i o n  of  c o p p e ra s
1. U l l a t h o r n e , C a t h o l i c  M i s s i o n , p . i i i  ;
D. L. Waugh s a i d , 'We had two c a b in  p a s s e n g e r s ,
Mr. U l l a t h o r n e  and Miss King -  t h e  l a t t e r  a  s t r u m p e t  
who had been r e f u s e d  a p a s sa g e  i n  t h e  B a r d a s t e r  and 
J e s s i e  . . .  U l l a t h o r n e  would n o t  go i n  t h e  J e s s i e  
b e c a u se  she was t h e r e  and coming w i t h  u s ,  met h e r  -  
Mr. U l l a t h o r n e  i s  a  n i c e ,  i n t e l l i g e n t ,  g e n t l e m a n ly  
man, b u t  a  b i t  o f  a  J e s u i t  w i t h a l l . '  27 June 1834, 
i n  ' D i a r y ' ,  M.S. ML B2g2, p . 1 6 8 - 9 .
2 . U l l a t h o r n e ,  C a t h o l i c  M is s io n  p .5 5  ; TC 1838 Q.166.
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on his eyes to make them red in order to excite ... com- 
1passion’. In the Legislative Council his ’dear old friend’
the Catholic Attorney General Mr. Plunkett found his florid
descriptions in the Catholic Mission reminiscent of Ossian
and Telemachus, and publicly declared that ’he did not
believe there is a town in the world in which there is so
2little music as in Sydney’. Even his superior, Bishop 
folding, found some parts 'rather highly coloured’ and sup-
3pressed the 5000 copies he had had printed.
Ullathorne's compassion was detached and intellectual, 
though his writings suggest an unrestrained love, his feelings 
differed little from those of the complacent Quaker James 
Backhouse who called religious meetings because it was his
1. Gazette 12 July 1838 p.2 ; W. Mann, Six Years Residence 
in the Australian Provinces, (London,18?9)» p.210.
See also Herald 13 July 1838 p.2, Colonist 11 July 1838 p.2. In 1838 when only The Catholic Mission had reached N.S.W., the liberal Australian supported him 
against attacks by the Herald and Gazette. In 1839 however after copies of his evidence had arrived and its 
relevance to the continuance of Transportation was made 
clear, the newspapers reversed their positions. Gazette 
12 July 1838 p.2, 15 January 1839 p.2, Australian 15 
January 1839 p.2.
2. H. N. Birt, Benedictine Pioneers in Australia (2 vols., 
London, 1911), Vol.1 p.398 ; 'Herald 13 July 1838 p.2.
3. Letter from folding, 11 July 1838, in E. O'Brien, The 
Life and Letters of Archpriest John Joseph Therry "["Sydney, 
1922) Aopendix p.332.
Though folding feared that it would 'give offence in 
some quarters' he rejoiced in its probable 'sinister effect on the temporal prosperity of the large Tory 
landholders’. For the suppression of The Catholic 
Mission, see Ullathorne, Autobiography p.149 et seq. 
and Birt op. cit. Vol.I p.397,8.
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1
’d u t y '  and who d i s a p p r o v e d  of  r e l i g i o u s  e n th u s i a s m .
U l l a t h o r n e  s u f f e r e d  p e r s o n a l  d i s c o m f o r t  and in d e e d  endangered  
h i s  h e a l t h  f o r  t h e  c o n v i c t s ,  b u t  he thanked  God t h a t  he was 
n o t  a  s i n n e r .
He had come t o  N.S.W. i n  1833, 26 y e a r s  o ld  and a 
s i n g u l a r l y  y o u t h f u l  l o o k i n g  V i c a r  G e n e r a l ,  w i t h  th e  a u t h o r i t y  
of  t h e  Church  and t h e  B r i t i s h  Government t o  t a k e  c h a rg e  of 
th e  C a t h o l i c  M iss io n  t h e r e  and t o  h e a l  i t s  d i s s e n s i o n s .  To 
some e x t e n t  he m o l l i f i e d  t h e  t h r e e  b i t t e r  p r i e s t s  b u t  o n ly  
t o  d e v e lo p  i n s t e a d  a  v e r y  d i s t r e s s i n g  f eu d  w i t h  t h e  k i n d l y  
F a t h e r  John J o s e p h  T h e r r y  who had f o u g h t  s u c c e s s i v e  Governors  
t o  found  th e  ^ h u rch  i n  A u s t r a l i a .  T h e i r  e s t r a n g e m e n t ,  which  
led  f i n a l l y  t o  T h e r ry * s  e u p h e m is t i c  a p p o in tm en t  a s  V i c a r  
G e n e ra l  i n  Tasm ania  and i t s  u n d e r l y i n g  c a u s e s  t o  U l l a t h o r n e ' s 
r e j e c t i o n  o f  t h e  whole  A u s t r a l i a n  M i s s i o n ,  d e r i v e d  i n  p a r t  
from T h e r r y ' s  r e l u c t a n c e  t o  subm i t  t o  h i s  young and i n e x ­
p e r i e n c e d  s u p e r i o r  and t o  U l l a t h o r n e * s  im p a t i e n c e  w i t h  T h e r r y ' s  
in co m p e ten ce  in  b u s i n e s s  m a t t e r s  and in  h i s  r e l a t i o n s  w i t h  
t h e  g o v e rn m en t .  In  l a t e r  y e a r s  U l l a t h o r n e  was known as 
'M ons ignor  Ego S o l u s '  and i n  1887 he c la im e d  t h a t  as  ' a  mere
2
y o u t h '  he had l a i d  ' t h e  f o u n d a t i o n  of  t h e  Church i n  A u s t r a l i a . '
1. J .  B ackhouse ,  A N a r r a t i v e  of  a V i s i t  t o  t h e  A u s t r a l i a n  
C o l o n ie s  (London, 1843) ,  p .3 0 3 ,2 8 9 ,  a l s o  p .2 8 5 ,  309.
2. O 'B r ie n  op. c i t .  p .1 6 0 .
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In  th e  1830 ' s  h i s  a r r o g a n c e  was l i t t l e  tem pered  by t h e  
h u m i l i t y  p r o p e r  t o  y o u th ,  b u t  th e  g rounds  of t h e  r u p t u r e  l a y  
d e e p e r .
F a t h e r  T h e r r y  was an I r i s h  C a t h o l i c ,  he was n o t  an
i n t e l l e c t u a l ,  he was i n e p t  i n  b u s i n e s s  and d ip lo m acy  b u t  he
was imbued w i t h  an o v e rp o w er in g  lo v e  which  h i s  V i c a r  G e n e r a l ,
an E n g l i s h  B e n e d i c t i n e  cou ld  n o t  a p p re h e n d .  Though h i g h l y
i n t e l l i g e n t  and e n t h u s i a s t i c  i n  h i s  d e s i r e  t o  sa v e  mankind,
d ' l l a t h o r n e  co u ld  n o t  a c c e p t  i t s  e s s e n t i a l  b r o t h e r h o o d .  His
s e a r c h  f o r  p r i e s t s  i n  1837 and 1838 was p r i m a r i l y  f o r
B e n e d i c t i n e s  and i t  was o n ly  when he f a i l e d  i n  t h i s  t h a t  he
t u r n e d ,  u n g r a c i o u s l y ,  t o  I r e l a n d ,  r e c o g n i z i n g  t h e n  t h a t  he
1
cou ld  n o t  l o n g  c o n t i n u e  i n  an I i i b e r n i c i s e d  m i s s i o n .
His A u s t r a l i a n  c o n g r e g a t i o n  however was a lm o s t  u n i ­
fo r m ly  I r i s h ,  Roman C a t h o l i c i s m  was i d e n t i f i e d  w i t h  t h e  
I r i s h  and t h u s  i n  h i s  p a m p h le t s  and i n  h i s  e v id e n c e  b e f o r e
th e  M olesw or th  Commit tee ,  he d e fen d ed  them w i t h  a  ’f u r i o u s
2
b i g o t r y ’ ana them a t o  t h e  c o l o n i s t s .  The I r i s h ,  he s a i d ,  
were m a in ly  t r a n s p o r t e d  ' f o r  a g r a r i a n  o f f e n c e s  and m inor  
d e l i n q u e n c i e s ,  w h i l s t  t h o s e  from England a r e  w i t h  r a r e  
e x c e p t i o n s ,  p u n i sh e d  f o r  d i r e c t  a g g r e s s i o n  on p r o p e r t y  or
1. He d i s c u s s e d  th e  f a i l u r e  of h i s  p l a n  f o r  ’B e n e d i c t i n -  
i z i n g '  N.S.W. i n  h i s  l e t t e r s  t o  Dr.  Brown i n  J u l y  and 
August  1838 p r i n t e d  in  B i r t  op.  c i t .  V o l . 1 ,  p . 3 7 1 , 2 , 
and h i s  o p in io n  of  T h e r r y  i n  a  l e t t e r  t o  h i s  B i sh o p ,  
Dr.  M o r r i s  i n  1833 -  i b i d .  V o l .  1 p .161•
2.  H e ra ld  6 August  1838 p . 2 .
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t h e  p e r s o n ' .  Not o n ly  were t h e i r  o f f e n c e s  m i l d e r ,  t h e y  
were  n o t  s t e e p e d  i n  t h e  i n i q u i t y  of t h e  m o n s te r s  from th e  
E n g l i s h  h u l k s .  With h a l t i n g  a c c e n t s  he t o l d  of t h e  d r e a d ­
f u l  c o r r u p t i o n  w rough t  by t h e  E n g l i s h  on th e  crowded c o n v i c t  
s h i p s  and of  t h e  young boy who had o b se rv ed  so s im p ly  t h a t
t h e  u n n a t u r a l  o f f e n c e s  w h ich  p r e v a i l e d  i n  t h e  p r i s o n e r s
2b a r r a c k s  were  n o t  known i n  I r e l a n d  whence he came. He 
e x p l a i n e d  to o  t h e  i n a c c u r a c i e s  of t h e  c en su s  f i g u r e s  which 
gave t h e  I r i s h  as o n ly  one q u a r t e r  o f  t h e  p o p u l a t i o n .  They 
were  he c l a im e d ,  a t  l e a s t  one t h i r d ,  im p ly in g  i n  t h i s  way
3
t h e i r  g r e a t e r  need f o r  a d d i t i o n a l  c le rg y m e n .
I t  was t h e  p l i g h t  of  t h e  I r i s h  t o o  w hich  prompted him 
t o  w r i t e  h i s  second, pam ph le t  The H o r r o r s  of T r a n s p o r t a t i o n .
He had made i t  h i s  d u ty  t o  p r e a c h  everyw here  on t h i s  s u b j e c t ,  
d i s a b u s i n g  t h e  s t a r v i n g  p a u p e r s  of  t h e i r  'm o n s t ro u s  d e l u s i o n ' ,  
b u t  i t  was i n  D u b l in  a t  t h e  i n s t i g a t i o n  of  t h e  S e c r e t a r y  of 
th e  Lord L i e u t e n a n t  t h a t  he w ro te  h i s  e x h a u s t i v e  a c c o u n t  of
1. C a t h o l i c  M is s io n  p .1 5  ; see  a l s o  TC 1838 Q.155,  166, 
174. Robson Ö o n v ic t  S e t t l e r s  p . 2 4 - 8 ,  154 a g r e e s .
2. U l l a t h o r n e  -  TC 1838 Q.163 ,  237, a l s o  C a t h o l i c  M iss io n
P- 15 ,  17.
3 .  U l l a t h o r n e  -  TC 1838 Q .3 0 4 -8 ,  a l s o  C a t h o l i c  M iss io n  
p . 7 ,  and J .  D. Lang,  T r a n s p o r t a t i o n  and C o l o n i z a t i o n  
p .  i v , v ,  who a g r e e d ,  u s i n g  i t  as an argument  f o r  
S c o t t i s h  i m m i g r a t i o n .
1 5 2 .
1i t s  m o ra l  and c o r p o r e a l  h o r r o r s .  He quo ted  S i r  F r a n c i s  
F o rb e s  on t h e  e s s e n t i a l  s l a v e r y  of  a s s i g n e d  c o n v i c t s  and on 
th e  laws p e c u l i a r  t o  them which  a d m i t t e d  pun ishm ent  s h o r t  
o n ly  of  d e a t h  on t h e  mere d e p o s i t i o n  of ’a p a s s i o n a t e  and
p
b r u t a l  o v e r s e e r ' .  The w e a l t h  of  e m a n c i p i s t s ,  he a rg u e d ,  
was a  p a s t  anomaly ,  a  r e s u l t  o f  t h e  s h o r t a g e  of f r e e  
s e t t l e r s ,  and t h e  e n c o u r a g i n g  l e t t e r s  f rom c o n v i c t s  were 
u n t r u t h s  d e s ig n e d  e i t h e r  t o  c o n s o l e  g r i e v i n g  f a m i l i e s  or  t o  
e n t i c e  them t o  N.S.W. The v a r i o u s  dep loym ents  of c o n v i c t s  
« .  C O W  , c  „ 0 0 ,  a s p e c t s
A f t e r  d e v o t i n g  t h e  t h r e e  months p r e c e d i n g  h i s  examin­
a t i o n  t o  t h e  p r o p a g a t i o n  of t h e s e  v iew s  among t h e  poor  i n  
th e  N o r th  of E n g la n d ,  U l l a t h o r n e  came b e f o r e  t h e  Committee 
a c u t e l y  aware of  th e  f a i l u r e  o f  T r a n s p o r t a t i o n  t o  p r e v e n t
1. U l l a t h o r n e  t o  D r .  -Brown, 2 August  1838, i n  B i r t  op. c i t .  
V o l . I  p .3 7 2  ; a l s o  TC 1838 Q~.309, and CO.2 0 1 /268^ p .2 53 ,  
2 7 2 .
2. U l l a t h o r n e ,  H o r r o r s  p . 9 ,  a l s o  p . 2 5 .  I n  d e s p e r a t i o n  he 
a t t a c k e d  t h e  n o t i o n  of  t h e i r  p e r s o n a l  c o m fo r t  : ’Well  
c l o t h e d !  and i s  n o t  a  t h i c k ,  heavy garment  an i rksom e  
lo ad  i n  a  h o t  c l i m a t e ?  and do n o t  t h e  v e r y  shape  and 
s t u f f  o f  h i s  c l o t h i n g  mark him out  as  a c r i m i n a l ?  . . .  
Well f e d !  . . .  Bread th e n  i s  g iv e n  t o  i n c r e a s e  t h e  con ­
v i c t ’s b lo o d ,  t h a t  t h e  doomed b lood  may be e x h a u s te d  
anew f o r  h i s  m a s t e r ’s p r o f i t ' .  L e s t  t h i s  argument  
shou ld  f a i l ,  he co n c lu d ed  w i t h  a  p l e a  f o r  h i s  r e a d e r s  
t o  c o n s i d e r  t h e  g r e a t e r  im p o r ta n c e  o f  t h e i r  s o u l s  t h a n  
t h e i r  b o d i e s .  (Only c o n v i c t s  i n  government  s e r v i c e  
wore r e g u l a t i o n  c l o t h i n g ) .
3 .  In  i n t e r v i e w i n g  p r o s p e c t i v e  im m ig ra n ts  James M a c a r th u r  
to o  had seen  a want of f e a r  of  t r a n s p o r t a t i o n  -  TC 1838 
Q . 59 -6 3 .
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crime in England. He was one of the few witnesses from 
N.S.W. who did not consider the question from an entirely 
parochial point of view, but his examination concerned 
mainly his experience as a priest in Australia. Like Lang's 
it centred on the effects of Transportation on the convicts, 
their voyage from England and Ireland, their reception in 
the convict barracks in Sydney, their lives as slaves to 
private settlers or the government, their punishment in 
chain gangs and penal stations and the possibility of their 
emerging penitent.
In this course, though he commended Bourke's policy of
firm but humane discipline, opining that the severer system
1in V.D.L. roused convicts to defiance, he utterly condemned 
Transportation. It not only failed to deter or reform 
criminals but corrupted the colonists and particularly the 
currency who were led into evil before their moral powers
were developed sufficiently 'to enable them to resist their
2animal spirits.'
His most sensational evidence, that which Molesworth 
had been so eager to elicit, concerned Norforlk Island and 
the prevalence of unnatural crimes. Sodomy he said, began
1. Ullathorne, TC 1838 Q.293-8, also Catholic Mission p.25. 
The Herald, 6 August 1838 p.2, was vastly irritated by 
this part of his evidence.
2. Ullathorne TC 1838 Q.226. See also Catholic Mission 
p.28,9. He developed this by adverting to the des- 
truction of the assignees' humanity - ibid p.22-5.
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among men crowded in hulks on the Thames ; in the convict 
ships it spread from these monsters to their bedfellows and 
in the barracks in Sydney where they were lodged on arrival 
the innocent Irish lads too were corrupted. A population 
so disproportionately male provided no cure so that in the 
penal settlements, in the chain gangs, and even in assign­
ment the convict had no recourse but to his fellow men or to 
the beasts of the field.
Ullathorne's knowledge of these crimes was derived from
the confessional from, said the Australian ’the wretched
convicts who sought his favour by slandering their own
associates in guilt and suffering.' His authority was
probably more reliable than this incisive criticism implied,
for sodomy and bestiality were likely to be common among
men deprived indefinitely, and by circumstances rather than
by religious conviction, of other means of relief. Ullathorne
justified himself by explaining that the prisoner seeking
counsel in the absolute confidence of the confessional ’will
communicate that very freely which he would not communicate
2to other persons'. Criticism would more justly have been 
levelled at the Committee’s interest in and use of the preva-
1. Australian 17 January 1839 p.2. Ullathorne had had 
grave conscientious doubts about using this source, but, 
after consultation with his superiors, he accomodated 
Molesworth. See Autobiography p.138-9* Butler op. 
cit. p.112.
2. TC 1838 Q.262.
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l e n c e  of  u n n a t u r a l  c r im e s  t h a n  a t  t h e  e v id e n c e  c o n c e r n i n g  i t .
U l l a t h o r n e  u sed  s i m i l a r  s o u r c e s  f o r  h i s  a c c o u n t  o f  
N o r f o l k  I s l a n d .  He had gone t h e r e  f i r s t  i n  1834 t o  g iv e  
r e l i g i o u s  c o n s o l a t i o n  t o  the  p r i s o n e r s  condemned f o r  t h e i r  
p a r t  i n  th e  m u t in y  e a r l i e r  t h a t  y e a r .  On h i s  a r r i v a l  he 
had h a s t e n e d  a t  once t o  t h e  t h i r t y - o n e  condemned men i n  t h e  
g a o l  and as  he named t h e  t h i r t e e n  who were n o t  r e p r i e v e d  t h e y  
'd ropped  on t h e i r  kn ees  and th an k e d  Hod t h a t  t h e y  were t o  be 
d e l i v e r e d  from  t h a t  h o r r i b l e  p l a c e ,  w h i l s t  t h e  o t h e r s  
rem ained  s t a n d i n g  mute and w e e p i n g ’ . Such was t h e  d rea d  of 
N o r f o l k  I s l a n d  t h a t  men p r e f e r r e d  d e a t h  t o  i n c a r c e r a t i o n  
t h e r e ,  i t  was ' a  v e r y  common t h i n g ’ he s a i d  ’to  f i n d  
p r i s o n e r s  on t h e i r  way t o  t h e  s c a f f o l d  t h a n k i n g  Hod t h a t  t h e y  
were n o t  g o in g  t o  N o r f o l k  I s l a n d ’ . I t s  d e p r a v i t y  was most 
e l o q u e n t  i n  t h e  ’c o m p le te  s u b v e r s i o n ’ o f  m ora l  s t a n d a r d s  
e v in c e d  by t h e i r  c a l l i n g  a man ’r e a d y  t o  p e r fo rm  h i s  d u t y ’ 
bad ,  and bad men good.
The Committee were d e e p ly  im p re s s e d  by U l l a t h o r n e ’s 
t a l e  and t h e y  quo ted  him a t  l e n g t h  and d i s i n g e n u o u s l y  i n  t h e i r  
r e p o r t .  They ig n o r e d  n o t  o n ly  h i s  im m e d ia te ly  s u b s e q u e n t  
a c c o u n t  of t h e  improvements  s i n c e  e x e c u te d  by t h e  z e a lo u s  
Commandant Major  Anderson  and by t h e  c o n ce rn  which  t h e  c h u rc h  
had shown, b u t  a l s o  t h e  d i s t o r t i o n s  i n  U l l a t h o r n e ’s own
1 . TC 1838 Q.267 ; 268 ; 271.
conclusions. The vileness of Norfolk Island was indisputable 
but the rejoicings of condemned convicts in Sydney were 
probably to a large extent due to bravado, and the subversion 
of moral standards he so deplored is almost universal among 
school children. The evidence of the confessional too was 
probably more susceptible to the general criticism of its 
being designed by prisoners to insinuate themselves into his 
powerful careJ
Ullathorne’s evidence was consistently distorted by 
his youthful enthusiasm and his keen intellect. In his 
passion to show the absolute failure of Transportation to 
deter or reform criminals or to create even an indifferent 
colony, and to shew a feasible nostrum for the consequent 
cesspool, he made factual mistakes, he gave outdated examples 
and he selected lurid and exceptional abuses. The Committee 
shared his horror of Transportation but not his belief that 
the importation of Catholic Priests had had any effect on so 
foul a society. In their Beport they used only those parts 
of his evidence which subserved their object, the abolition 
of Transportation.
1. Wright, Commandant in the 1820's (q.v.) cast grave 
doubt on this evidence. Cf. J.Y. Barry Alexander 
Ivlaconochie of Norfolk Island (Melbourne” 1958) , 
p" . ° 6-7.
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CHAPTER VI 
THE TRANSIENTS
S i r  WILLIAM EDWARD PARRY s p e n t  f o u r  y e a r s  in  N.S.W. ; 
h i s  c h i l d r e n  were s u c k le d  by Governor  D a r l i n g ’s w i fe  ; he 
ea rn ed  t h e  e n m i ty  of Major  M i t c h e l l  and a  r e p r o o f  from 
S i r  R ic h a r d  Bourke ; he was acc u sed  of a t t e m p t i n g  t o  u n s e a t  
b o th  Bourke and G h ie f  J u s t i c e  F o rb e s  and a few weeks b e fo r e  
h i s  d e p a r t u r e ,  p r o s e c u t e d  a s  was t h e  custom of  N .S .W . , f o r  
l i b e l .  In  1839 B o u r k e ' s  a d v o c a t e ,  t h e  A u s t r a l i a n , coup led  
h i s  e v id e n c e  b e f o r e  t h e  M olesw or th  Committee w i t h  t h a t  of  
F o rb e s  and M i t c h e l l  i n  i t s  a p p r o b a t i o n ,  f o r  b o th  P a r r y  and 
N.S.W. had f o r g o t t e n  t h e i r  d i f f e r e n c e s .  B e fo re  t h e  Committee 
he gave f r e e l y  o f  h i s  knowledge and e x p e r i e n c e  a s k i n g  n o t h i n g  
i n  r e t u r n ,  f o r  n e i t h e r  h i s  p u r s e  n o r  h i s  r e p u t a t i o n  depended 
on N.S.W.
The son of a  f a s h i o n a b l e  B a th  d o c t o r ,  he had found fame,  
a k n ig h th o o d  and an h o n o r a r y  D .C .L .  from Oxford on h i s  
voyages  i n  s e a r c h  of  a  N o r th  West P a s s a g e ,  and th o u g h  a 
l i t t l e  to o  ro u g h  and b l u n t  t o  be a  f i n e  g en t lem a n  he had 
m a r r i e d  i n t o  th e  a r i s t o c r a c y .  These  p r i z e s  were n o t  enough,  
peace  was i rk som e  f o r  o f f i c e r s  w i t h o u t  p r i v a t e  incomes and 
i n  1829 he r e l u c t a n t l y  a c c e p t e d  a  f o u r  y e a r  a p p o in tm en t  a s
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Commissioner  f o r  t h e  A u s t r a l i a n  A g r i c u l t u r a l  Company. The 
Company, founded  i n  f a i t h  and a f l o u r i s h  of  t r u m p e t s  i n  1824 
had soon f a l t e r e d ,  and t o  s a l v a g e  i t  from a f a i l u r e  
a t t r i b u t e d  by t h e  c o l o n i a l  com m ittee  t o  t h e  a g e n t  and by th e  
a g e n t  t o  t h e  d y n a s t i c  and d o u b l e f a c e d  c o m m it tee ,  P a r r y  was 
h i r e d  t o  u se  t h e  a u t h o r i t y  he had shown and t h e  r e p u t e  he 
had won.
I n  N.S.W. he c o n f r o n t e d  t h e  r e s i t i n g  of  t h e  m i l l i o n  a c r e  
g r a n t ,  a  s h o r t a g e  of  l a b o u r  and t h e  a s s e r t i o n  of h i s  a u t h o r i t y  
ove r  a  l a r g e  and u n c o - o r d i n a t e d  s t a f f ,  t h e  l a s t  of  which  
provoked t h e  a c r im o n io u s  a t t a c k s  on him i n  t h e  c o l o n i a l  
c o u r t s . ^
With D angar ,  t h e  s u r v e y o r ,  P a r r y  s e t  a t  once t o  f i n d  
b e t t e r  p a s t u r e s  f o r  t h e  Company b u t  i t  was n o t  u n t i l  a f t e r  
t h e  s y m p a th e t i c  D a r l i n g ’ s d e p a r t u r e  t h a t  he l a i d  h i s  r e q u e s t  
b e f o r e  t h e  Government. Bourke had n o t  l o n g  a r r i v e d  and 
w h i l e  unaware  o f  t h e  B r i t i s h  Governm ent’ s u n s t i n t i n g  
encouragem ent  of  t h e  Company, had se en  c l e a r l y  t h e  d i s f a v o u r
'I
1. Ann P a r r y ,  P a r r y  o f  t h e  A r c t i c  (London, 1963) ,  p . 8 8 ,  
135-6 .
2.  I t  was i n  t h e  contumacy of  B a r t o n ,  t h e  Company’s m is ­
a n t h r o p i c  a c c o u n t a n t ,  t h a t  t h e  a t t a c k  on P a r r y ' s  
c h a r a c t e r  i n  th e  Supreme Court  i n  1831 and t h e  l i b e l  
c a s e  of 1834, o r i g i n a t e d .  In  1834 B a r to n  was awarded 
o n ly  one f a r t h i n g ' s  damages,  h i s  v i n d i c a t i o n  i s  an % 
e x h i b i t i o n  of  p e t t y  m a le v o le n c e ,  l u x u r i a t i n g  i n  d i s ­
t o r t i o n s  and u n t r u t h s .  W. B a r t o n ,  R e p o r t  of  a  T r i a l  
upon an I n d i c t m e n t  Promoted by C a p ta in  S i r  W.B. P a r r y  
(London, 1 832) ,  and Ann P a r r y  op.  c i t .  p .1 7 5 .
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with which it was held in the colony and was yet reliant on
his Surveyor General. Mitchell, ostensibly concerned for the
squatters who would be ejected, and for the disaffection which
would be excited among less favoured settlers by the alienation
of so much uniformly good land, advised the Governor to refuse
1the application. Parry, ’in his zeal to promote the best 
interests of his company’, annoyed Bourke by criticizing 
Mitchell with some asperity and it was only the direct inter­
vention of the Colonial Office which secured his selection 
late in 1833 -^
He clashed with Bourke too over the price to be paid by
the Government for coal from the mines at Newcastle, over the
maintenance of clergy on the Company's estate and over the
supply of assigned convicts. ’Nothing* he chafed, 'can be
more obvious than the Governor's determination to refuse the
•5Company every claim'.
1. H.R.A. 1.17.106-9 ; W.E. Parry, entry, 4 June 1852, in 
'Australian Journal' Vol.II, M.S. ML A631 p.263-283.
2. H.R.A. 1.16.732, 740, 742 (Bourke to Goderich, 17 September
1832, and enclosures - Parry to Bourke, 15 June 1832, and 
Colonial Secretary McLeay to Parry, 27 July 1832).
H.R.A. 1.17.57-8 (Goderich to Bourke, 23 March 1833).
3. Coal : H.R.A. 1.17.249-53 (Bourke to Stanley, 25 October
1833, and enclosures) ; Parry, entry 11 September 1833, 
in 'Journal' M.S. ML A631 p.519*
Clergy : H.R.A. 1.17-374—5 (Bourke to Stanley, 18 Feb­
ruary 1834, and enclosures).
Convicts : H.R.A. 1.17-568—71 (Spring Rice to Bourke, 6 
November 1834, and enclosures) ; Parry, entry 7 June 1832, 
in 'Journal* M.S. ML A631 p.288.
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Parry, representing a Company whose uncertain prosperity 
depended on the support of the Government, found Bourke, 
protector of both the settlers and the British Government, 
buffeted about by their incompatible and inflexible purposes, 
and convinced that the Company, whose profits were channelled 
to a few wealthy colonists, was consuming a disproportionate 
share of the good land, labour and revenue of N.S.W. Parry 
unwittingly excited enmity in the colony not only as an 
intimate of the Darlings, the Dumaresqs and the McLeays, but 
also as the embodiment of a great cuckoo.
In March 1834 the convict William Watt arraigned him as 
one of the Governor’s three chief enemies committed to his 
withdrawal,
Mr. James Mudie proceeds to England instanter to give the 
first sturdy blow - the Venerable Archdeacon Broughton 
. . . seconds the attack with his clerical auxiliaries ; 
and the Hero of the Pole, Sir William Edward Parry, 
directs the naval armament with all the influence he 
can command.^
Parry had signed and indeed helped to organize the 1833 
petition from the settlers of Newcastle protesting against 
the Governor's convict policy and in 1834 it was 'generally
1 . 'Emigrant of 1821', Party Politics, p.74.
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b e l i e v e d  t h a t  S i r  Edward P a r r y  i s  t h e  a g e n t  on b e h a l f  of  t h e
H u n t e r ' s  R i v e r  p e t i t i o n e r s  . . .  t h a t  he w i l l  add t h e  w e ig h t  of
h i s  own p e r s o n a l  i n f l u e n c e '  t o  r e v e r s e  t h e  p o l i c y  'w h ich
Governor  Bourke  has  p u r s u e d . ' ^  He had s a i d  i n  1833 ’I t
seems t o  be t h e  f a s h i o n  t o  t r e a t  g en t lem e n  l i k e  c o n v i c t s  and
2
c o n v i c t s  l i k e  gen t lem en  u n d e r  th e  p r e s e n t  l o c a l  go v e rn m en t '  
b u t  he r e f u s e d  n o t  o n ly  t o  t a k e  home t h e  f i n a l  Hole  and 
C o rn e r  p e t i t i o n  t o  t h e  K ing ,  b u t  a l s o  to  s i g n  i t ,  f o r  th o u g h  
he c o n c u r r e d  i n  some of  i t s  s e n t i m e n t s  he 'w h o l l y  d i s a p p r o v e d  
o f  t h e  tem per  and l a n g u a g e ' .  Both  h i s  p e r s o n a l  g r a t i t u d e  
f o r  B o u r k e ' s  k i n d n e s s  and h i s  c o n c e p t i o n  of  h i s  d u ty  t o  t h e  
Company p r o h i b i t e d  him from  i n v o l v i n g  h i m s e l f  i n  t h e  p a r t y  
p o l i t i c s  of  N.S.W.^ While  Watt  was v e n t i n g  h i s  i n f i n i t e  
b i l e ,  S i r  R : ch a rd  Bourke was e n t e r t a i n i n g  th e  P a r r y s  a t  
P a r r a m a t t a  and w r i t i n g  t o  h i s  son ,  ' I  am s o r r y  t h e  c o lo n y  i s  
t o  l o s e  two such  v a l u a b l e  p e o p l e ' . ^ -
P a r r y ' s  o n ly  o t h e r  g r a t u i t o u s  in v o lv e m e n t  i n  th e  c o lo n y  
had been  h i s  a s su m p t io n  of  r e s p o n s i b i l i t y  f o r  t h e  m ora l  w e l ­
f a r e  of  t h e  Company's  em p lo y ees .  I n  t h i s  cau se  he had
1. A u s t r a l i a n  13 May 1834, p . 2 .
2 .  L e t t e r  from P a r r y  t o  A.W. S c o t t ,  13 Septem ber  1833,
ML Ap6 .
3 .  P a r r y ,  16 May 1834, i n  ' J o u r n a l '  V o l I I I  ML A632 p . 2 0 , 2 1 .
4 .  21 A p r i l  1834, i n  'Bourke P a p e r s '  ML A1733 p . 2 .
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preached every Sunday and built at his own expense a chapel 
at Stroud on the Port Stephens Estate.
He came before the Molesworth Committee in 1838,
Comptroller of Steam Machinery for the Admiralty, secure in
the esteem of his fellows, unmoved by personal feeling,
1interested only in the continuing prosperity of H.S.W. and 
in its expurgation. He opposed Transportation on every 
possible ground, insisting only that its discontinuance be 
gradual. The assignment system which had so plagued him he 
utterly condemned : its twofold objects of punishing the
criminal and profiting the gaoler were incompatible for the 
gaolers were private settlers who could exact labour only by 
cosseting their convicts. He told the Committee of the 
indulgences automatically granted to all the Company's 
assigned servants and of the liberal wages paid to those dis­
tinguished by their skill or reliability. These criminals 
lived in far greater comfort, he declared, than the honest 
labourers of Norfolk whose poverty had been so impressed on 
him during his recent term as Poor Law Commissioner.
Assignment, so impotent to punish or deter, was he said, 
little better in reforming the convict. Though many emanci­
pists conducted themselves unexceptionably, in his evangelical
1. He had shares in the Bank of Australia giving him a
general rather than partizan interest in the economy of 
the colony.
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piety he could not accept this as evidence of the health of 
their souls. Not only were the convicts eternally sunk in 
depravity, their presence deterred most respectable people 
from emigrating and those who did became insensible to the 
evil around them. Buller, newly appointed agent for the 
A.P.A. and eager to show the eligibility of the colonists 
for representative institutions, broke in on Molesworth at 
this point to suggest that as in slave colonies 'the feelings 
of the freeman are higher', so in N.S.W. 'there would be a
1higher moral feeling among those ... not tainted by crime'. 
Though Parry refused to acquiesce in this, arguing that the 
absence of any distinction in clothing made the convict 
influence more insidious than that of slaves, he did agree 
with Buller later that the emancipist shop-keepers were as 
honest professionally as their free competitiors. He agreed 
too that by a system of double elections it would be safe to 
enfranchise not only the tainted freemen but also the ex­
convicts. This admission earned him, despite his uncompro­
mising opposition to Transportation, the favour of the 
Australian.
Much of Parry's evidence supported the Committee's 
preconceptions on the failure of Transportation and his name 
would have given weight to the opinions expressed, but perhaps
1 . TC. 1838 Q.733.
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b e c a u se  t h e  R e p o r t  was by th en  v i r t u a l l y  w r i t t e n ,  he was
1
l i t t l e  used  and th e n  f o o l i s h l y .
P a r r y ' s  e v id e n c e ,  u n t a i n t e d  by p e r s o n a l  i n t e r e s t ,  was
marked by a c o n f u s i o n  of  i n c r e a s i n g  p i e t y  and h i s  g e n e r a l
commonsense and i n t e l l i g e n c e .  Though he saw c l e a r l y  t h a t
t h e  c o lo n y ,  b red  from E n g l a n d ' s  e x c r e t a  was n o t  a  pandemonium,
t h a t  i t s  p e o p le  were  f i t  t o  e l e c t  f rom among th e m s e lv e s  men
who would l e g i s l a t e  w i s e l y ,  y e t  he f e a r e d  f o r  t h e i r  s o u l s .
I n  1834 he had c r i e d  ou t  i n  h i s  J o u r n a l  a g a i n s t  ' t h i s  h o r r i b l e ,
2
t h i s  d i s g u s t i n g ,  t h i s  a w fu l  p l a c e ' .  In  1838 he was con­
v in c e d  t h a t  u n l e s s  T r a n s p o r t a t i o n  was a b o l i s h e d  iv.S.W. would 
c o n t i n u e  a  p e o p le  a p p a r e n t l y  h o n e s t  and i n d u s t r i o u s ,  b u t  
u n d e r n e a t h ,  r o t t e n .
1. They used  h i s  a c c o u n t  of  wages g iv e n  t o  c o n v i c t s  a s s i g n e d  
a s  d o m e s t i c  s e r v a n t s  as  a  g e n e r a l  r u l e  r a t h e r  t h a n  as t h e  
s p e c i f i c  p r a c t i c e  o f  t h e  A.A.Go. and h i s  p r o b a b l y  c a r e ­
l e s s  rem ark  t h a t  t h e  most  s k i l l f u l  m echan ics  were t h e  
w o r s t - b e h a v e d  and most  d runken  (R e p o r t  p . v i ) .  They m is ­
q u o ted  h i s  s t a t e m e n t  t h a t  t h e  c o n d i t i o n  of  c o n v i c t s  
v a r i e d  w i t h  t h e i r  m a s t e r s ,  u s i n g  i t  i n  r e f e r e n c e  t o  t h e  
c o n d u c t  and n o t  t h e  c o n d i t i o n  of  c o n v i c t s .  (R e p o r t  p . v i i ) .  
He was d i r e c t l y  q u o ted  o n ly  once ,  i n  r e f e r e n c e  t o  t h e  
b e h a v io u r  of  f e m a le  c o n v i c t s ,  a  s u b j e c t  on w h ich  h i s  
t e s t i m o n y  was s u p e r f l u o u s .  (R e p o r t  p . i x ) .
2 .  P a r r y ,  e n t r y  28 P e b r u a r y  1834, i n  ' J o u r n a l '  V o l . I I  
ML. A631 p .5 6 7 .
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Major THOMAS B. WRIGHT, l i k e  P a r r y  was a t t a c k e d  by t h e  
c o l o n i a l  l i b e r a l s  d u r i n g  h i s  terra  o f  d u ty  i n  N.S.W. and l i k e  
P a r r y ’ s ,  h i s  e v id e n c e  b e fo r e  t h e  M olesworth  Committee won 
t h e i r  a p p r o v a l .  P a r r y  was t a x e d  w i t h  o p p o s i t i o n  t o  t h e  
G-overnor b u t  t h e  a s s a u l t s  on W right  were i n d i r e c t l y  aimed a t  
t h e  G-overnor b e c a u s e ,  d u r i n g  most  of  W r i g h t ’s t im e  i n  t h e  
c o lo n y  from 1826 t o  1832-, D a r l i n g  had been in  power.
W righ t  came t o  N.S.W. a s  a  C a p ta in  commanding a d e t a c h ­
ment of th e  3 9 th  Regiment  th e n  a s s i g n e d  t o  t h e  c o lo n y ,  
accompanied  n o t  o n ly  by a  s h i p l o a d  of  c o n v i c t s  b u t  a l s o  by 
h i s  m i s t r e s s ,  smuggled on b oa rd  i n  b l a t a n t  c o n t r a v e n t i o n  of 
r e g u l a t i o n s .  The G-overnor was d i s p l e a s e d  b u t  W righ t  s e c u re d  
f o r g i v e n e s s  by s e e k i n g  an a p p o in tm e n t  t o  N o r f o l k  I s l a n d ,  a
d e m o n s t r a t i o n  of h i s  p e n i t e n c e  and of h i s  d e s i r e  t o  r i d  h im -
2s e l f  of t h e  woman.
D u r in g  t h e  y e a r  and e i g h t  months he s p e n t  a t  N o r f o lk  
I s l a n d  he was a  w ise  and c o n s c i e n t i o u s  commandant, f a i t h f u l l y
3
p e r f o r m i n g  ' t h e  Arduous and U n p l e a s a n t  d u t i e s ’ of  h i s  o f f i c e .
1. A u s t r a l i a n  17 J a n u a r y  1839 P*2.
2.  H.R.A. 1 .1 2 .  781-2 ( D a r l i n g  t o  T a y l o r ,  18 December 1826, 
and e n c l o s u r e s ) ,  i b i d  1 .1 5 .6 4 3  ( D a r l i n g ' s  r e p l y  to
E . S .  H a l l ' s  a c c u s a t i o n s ,  e n c l o s e d  i n  D a r l i n g  to  Murray,
27 J u l y  1830, s e p a r a t e ) .
3 .  H.R.A. 1 .16.281 (Minute  of t h e  P r o c e e d i n g s  of t h e  E x e c u t i v e  
C o u n c i l ,  27 A-oril 1831, i n  D a r l i n g  t o  G-oderich, 20 June 
1831) .
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He spent the first month personally supervising the labour of
convicts in all departments, timing their work and assessing
their canabilities : acquiring the information necessary for
judging and punishing the frequent charges of idleness brought 
-]against them. His method of punishment, congruent with that
later put forward by Archbishop Whately, was based on the
theory of the eighteenth century authority Dr. Paley.
Punishment he contended, should be moderate but certain :
he gave the convicts a fair trial, allowing them every means
of defence and once convicted, a moderate sentence, but an
inescapable sentence. Convicts knew that once caught they
could not gamble on a reprieve. So successful was this
policy that though at first he was obliged to order frequent
punishments, in the last three months he was on the Island,
as far as he remembered, he never inflicted a lash and had
2the gaol doors open the whole time.
On the 16th October 1827, a few months after his arrival, 
Wright was assaulted with a great club by a convict Patrick 
Clynch who had been sentenced for armed robbery in England 
and burglaries in N.S.W. to Transportation to Norfolk Island 
and hard labour in chains for life. After dodging the first
1. TC 1838 Q.1677.
2. TC 1838 Q.1720. Paley actually recommended not only 
certainty but also great severity, see L.Radzinowicz, 
A History of the English Criminal Law Vol.I (C.U.P., 
1948) p.248 ff.
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blow Wright fled to the barracks and Clynch to the bush where 
for four days he escaped capture, making occasional sorties 
armed with a crude pike. On the last the guard was called
out and Clynch was shot. In this way, the convicts told
Wright, a mutiny to be launched with the murder of the 
commandant was stillborn.
Early in 1829 Wright returned to N.S,W. and was at once
1fallen upon by ’as foul a conspiracy as ever was engendered’ 
and charged with the murder of Clynch. I’he charge was 
fabricated for revenge by Lieutenant Cox whom Wright had had 
courmartialled and as an indirect attack on the Government 
by Wentworth, E.S. Hall and Captain Robinson, all violently 
opposed to Darling. Despite its unequivocal failure the case 
was used by Hall in his impeachments of Darling in June 1829 
and May 1830. The second of these concerned also Wright’s 
appointment as a Police Magistrate at Emu Plains. Hall 
accused him of unfitness for this office not only on the 
grounds of the Clynch affair, whose termination he refused to 
accept, but also of his alleged trafficking in convicts' and 
soldiers’ rations and of his keeping a concubine. Darling 
was attacked for paying from the colonial Treasury the costs 
of Wright’s defence and for ’unlawful and unconstitutional
1. H.R.A. 1.15.594 (Darling to Murray, 21 July 1830, 
separate).
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i n t e r f e r e n c e  i n  h i s  t r i a l ,  f o r  a l l  of  which  b o t h  D a r l i n g  and
1
W right  were c o m p l e t e l y  e x o n e r a t e d  by t h e  B r i t i s h  Government.
In  June  1831 y e t  a n o t h e r  a t t e m p t  was made t o  i n c u l p a t e  W right
i n  C l y n c h ’s d e a t h  and a g a i n  b o t h  t h e  G overnor ,  t h e  J u d g e s ,  t h e
E x e c u t i v e  C o u n c i l  and th e  C o l o n i a l  O f f i c e  s u p p o r t e d  him. A
few months l a t e r  D a r l i n g  l e f t  t h e  c o lo n y  and w i t h  him, a l l
r e a s o n  f o r  W r i g h t ’ s p e r s e c u t i o n .  When th e  3 9 th  Regiment  was
moved on t o  I n d i a  i n  1832 W right  l e f t  N .S .W .,  g u i l t y  of
i m p r o p r i e t y  i n  h i s  d o m es t ic  a f f a i r s  b u t  c l e a r e d  of  th e  c h a r g e s
t h a t  had been  l a i d  a g a i n s t  him.
I n  1838 he met Mudie i n  Europe  and 'w i t h  t h e  c u r i o s i t y
n a t u r a l  t o  r e s i d e n t s  and t r a v e l l e r s  i n  rem o te  c o u n t r i e s '  he
renewed t h e i r  s l i g h t  a c q u a i n t a n c e  ' i n  o r d e r  to  l e a r n  t h e
h i s t o r y  and p r o g r e s s  of  t h e  s e t t l e m e n t ' .  Mudie t o l d  him
t h a t  t h e  M olesw or th  Committee 'w ere  a n x io u s  t o  f i n d  a
Commandant f rom N o r f o l k  I s l a n d ,  r e g a r d i n g  w hich  t h e y  were
much i n  th e  d a r k ,  and as  I  had been two y e a r s  t h e r e  i n  t h a t
3
c a p a c i t y  t h e y  would be g l a d  of  my e v i d e n c e . '
1.  H.R.A. 1 .1 5 .6 2 9 -3 1  ( E .S .  H a l l  t o  Murray ,  19 May 1830, 
i n  D a r l i n g  t o  M urray ,  27 J u l y  1830, s e p a r a t e )  ; i b i d  
p .8 6 3  (G o d e r ic h  t o  D a r l i n g ,  23 December 1830) ;
H.R.A. 1 .1 6 .3 3  (G o d e r ic h  t o  D a r l i n g ,  22 J a n u a r y  1831) .
2 .  H.R.A. 1 .1 6 .2 7 8  ( D a r l i n g  t o  G o d e r ic h ,  20 June  1831, and 
e n c l o s u r e )  ; i b i d  p .510 (G o d e r ic h  t o  B ourke ,  25 
J a n u a r y  1832) .
3 .  W righ t  t o  G l e n e l g ,  18 A p r i l  1838, i n  0 0 .2 0 1 /2 8 3  p .2 9 8 .
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Wright told the Committee of the attempted mutiny and 
the trumped up charges against him, of his theory of convict 
discipline and of the convicts themselves. He confirmed 
their general depravity but he refused to speculate on the 
prevalence of unnatural crimes. Later he explained to 
Lord G-lenelg, 'There is a deep cunning in raising a clamour 
of this nature - because from the very delicacy of the sub­
ject most men have a repugnance to advert to it - Both knave 
and fool take advantage of this'.
To the Committee he maintained that although it was 
widely believed by the soldiers that those crimes were 
committed, it was merely in the same way 'as we have an 
opinion that they are in Italy', during his term at Norfolk 
Island only one charge had been placed and that entirely 
fabricated. He told the Committee too that the convicts 
were great hypocrites, that during the evangelical Captain 
Donaldson’s term of office they had insinuated themselves 
into his favour by affecting piety and spending Sundays Bible- 
reading in conspicuous places, and at the same time con­
spiring to mutiny. He would be very sceptical, he said, of
any accounts 'of the sudden effects on the character of the
2convicts, from religious intercourse.' His evidence gave
1 . 
2.
Ibid CO 201/283 p .299*  
TC 1838 Q.1725,  1737.
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some proportion to Ullathorne's sensational account of the 
Island, but,
Mr. Mudie informed me that it was much regretted I 
had been examined - that my testimony had done mis­
chief being totally at variance with that of a Catholic 
Priest on the subject of the unnatural offences commonly 
perpetrated at Norfolk Island - and in short that it 
did not answer the object he and his friends had in 
view.^
Molesworth refused to authorize the payment of Wright's 
expenses, he referred to him only once in the final report 
and then only to his account of the mutiny that had taken 
place under Donaldson. Wright was an emminently impartial 
witness, his conduct in N.S.W. had been wholly vindicated 
and he was in no way involved in the colony. Since his time 
there he had served with honour in India and despite his 
youthful indiscretion, he was to die a Lieutenant-General and
pCommander of the Bath. There was however, some justification
for ignoring his evidence, as he himself had observed, it was
ten years since he had been at Norfolk Island and ’the estab-
3lishment was then different from its present state'.’
1. CO.201/283 p.299
2. P. Boase, Modern English Biography (6 Vols, London, 1965), 
Vol.III p.1518-9»
5. TC 1838 Q.1753•
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When the Fourth or King’s Own Regiment replaced the 39th
in 1832, Wright left N.S.W. and Lieutenant Colonel HENRY
v /1LLIAM BRET ON, then a Major, arrived. He married there but
his wife soon died and he did not buy land or involve himself
in colonial politics. His evidence before the Molesworth
Committee, like Parry's and Wright's, was given with detach-
1ment and well received by the Patriots.
Breton was called before the Committee to expose another 
area of the horrifying effects of Transportation, the demoral­
ization of military troops sent to guard the convicts. Though, 
he said, they had no communication with the convicts they 
guarded either on the prison ships or in the chain gangs in 
Sydney, yet the separation of a regiment into individual 
detachments for each ship and in Sydney, the broiling heat,
1. TC 1837 Q.2351» 2392 ; A.P.A. Letter to Charles Buller,
31 May 1839 p.7, paragraphs 24-5 ; Monitor 5 January
1838 p.4 ; Australian 8 January 1839 p.2, and 9 November
1839 p«2 ; T.P. Macqueen, Australia - as She is and as 
She May Be,(London, 1840), p. 6 .
Sir John Ferguson in Bibliography of Australia (Sydney, 
1945) Vol.II, cites a work Excursions in N.S.W. W.A. 
and V.D.L. Luring the Years 1830» 1831» 18^2 and 1833’ 
(London, 1833), by W.H. Breton. ^here were two Bretons 
in N.S.W. in the thirties, one William Henry and the 
other Henry William, the former a retired lieutenant in 
the Navy. On his second visit to N.S.W., William Henry 
arrived in the same year as the Major. In the forties 
he lived in Van Pieman’s Land as a magistrate and as an 
active member of the Tasmanian Society of Natural Science. 
See ML Australian index, ML A579 p.78-84 and ML 505/5 
p.121,317.
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the long hours, and the proximity of public-houses had 
injurious effects on their discipline. Their deployment 
over the whole colony was even worse for, away from the 
inspiriting regimental discipline and out of sight of their 
superiors, they fraternized with the convicts, a practice 
difficult to put down for in 'many instances' the favoured 
prisoner 'was the man's own brother or near relation'. 
Stricter superintendence had almost wholly prevented communi­
cation of soldiers with the ironed convicts they guarded, but
1with assigned convicts it was impossible to suppress. This 
was the greatest evil, for even Breton saw that the condition 
of assigned convicts was preferable to his soldiers' ill-paid 
and irksome duties. Two of his men he said, had deserted in 
order to be transported. In addition the extraction of the 
best men from each regiment for the mounted police not only 
deprived the rest of their good influence but also, the 
necessary freedom and initiative allowed them, destroyed 
their own sense of discipline. Though he was trivially 
misquoted in the Committee's Report, the lurid account which 
it gave of the demoralization of the military did not mis­
represent him.^
1. TC 1837 Q.2042, 2103, 2105.
2. Report p.xiv - 'no less than 16 soldiers' were transported 
for drunkeness. Breton TC 1837 Q.2016 - said 'I think
I have had about 16 soldiers transported, most of them 
for being drunk on sentry.'
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B r e to n  t e s t i f i e d  f u r t h e r  t o  t h e  c o n d i t i o n  of  a s s i g n e d
c o n v i c t s .  F o r  t h i s  he was q u a l i f i e d  no t  o n ly  by t h e  t h r e e
months he had s e r v e d  as  P o l i c e  M a g i s t r a t e  i n  A rg y le  b u t  a l s o
by h i s  i n t i m a c y  w i t h  t h e  g e n t r y  and p a r t i c u l a r l y  w i t h  John
B la x la n d  whose d a u g h t e r  E l i z a b e t h  M ar ia  he had m a r r i e d  i n
November 1832. She d ied  a  y e a r  and a h a l f  l a t e r  i n  A p r i l
1834 l e a v i n g  B re to n  w i t h  a d a u g h t e r  f o u r  weeks o ld  who was
b r o u g h t  up by h e r  a u n t s  J a n e  and L o u i s a  B la x la n d  u n t i l  she
was old enough t o  accompany h e r  f a t h e r  i n  h i s  p e r i p a t e t i c
s e r v i c e .  I n  h i s  e v id e n c e  he s e v e r a l  t im e s  r e f e r r e d  from
h i s  e x p e r i e n c e  as  a  m a g i s t r a t e  t o  h i s  knowledge o f  t h e  c u s -
2toms of h i s  ’ own c o n n e c t i o n s ’ .
H is  e v id e n c e  on a s s ig n m e n t  c o r r e s p o n d e d  w i t h  t h a t  of 
most  o f  t h e  o t h e r  w i t n e s s e s .  The r e g u l a t i o n s  f o r  summary 
pu n ish m en t  and f o r  th e  p r o t e c t i o n  of t h e  c o n v i c t s ,  he deemed 
a d e q u a te  b u t  g e n e r a l l y  i l l - e x e c u t e d  and hampered by t h e  
s p a r s i t y  of  m a g i s t r a t e s .  He was r e l u c t a n t  t o  a c c e p t  B u r t o n ' s  
s t r i c t u r e s  on t h e  s u p e r i n t e n d e n c e  of m a s t e r s  ove r  t h e i r  
a s s i g n e d  s e r v a n t s ,  i n s i s t i n g  t h a t  i t  was a s  e f f i c i e n t  as  t h e i r  
r a t h e r  anomalous p o s i t i o n s  as  n e i t h e r  em ployers  n o r  g a o l e r s  
a d m i t t e d ,  and m a i n t a i n i n g  t h a t  a l t h o u g h  t h e r e  were a few
1. ’B la x l a n d  F a m i ly  P e d i g r e e ’ M.S. ML B770, p . 1 4 .
F o r  r e f e r e n c e s  t o  B re to n  and th e  c h i l d ,  E l i z a  ( M is s y ) ,  
see  'B l a x la n d  P a p e r s ’ . 8 .  ML A1322 p . 1 7 ,  49? 76, 86.
2.  e . g .  TC 1837 Q.2287,  2335.
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c a s e s  o f  a s s ig n m e n t  t o  im p ro p e r  p e r s o n s ,  t h e s e  were excep ­
t i o n a l .  On th e  n e c e s s i t y  o f  g i v i n g  i n d u lg e n c e s  t o  c o n v i c t s  
t o  e x a c t  f rom them any p r o f i t a b l e  l a b o u r ,  on t h e  f a c i l i t y  of 
t h e i r  o b t a i n i n g  a r d e n t  s p i r i t s ,  on t h e  l ew dness  o f  t h e  f em a le  
c o n v i c t s  and on t h e  s u p e r i o r i t y  of t h e  c o n d i t i o n  of  c o n v i c t  
l a b o u r e r s  o v e r  t h e i r  h o n e s t  E n g l i s h  b r e t h r e n ,  he m ere ly  
c o r r o b o r a t e d  t h e  mass of  e v id e n c e .
H is  v iew s  on th e  s o c i e t y  of  N.S.W. th o u g h  i n f l u e n c e d  i n
p a r t  by h i s  own c o n s i d e r a b l e  s t a t i o n  as an o f f i c e r  and c o n s e -
1
q u e n t  i n t e r c o u r s e  w i t h  t h e  u p p e r  c l a s s e s ,  and by h i s  d e t a c h ­
ment a s  a t e m p o r a r y  r e s i d e n t  f rom  t h e  b i t t e r  s t r u g g l e  f o r  
power,  were a l s o  i n f l u e n c e d  by h i s  r e l a t i o n s  w i t h  t h e  B l a x -  
l a n d s .  Not o n ly  was i t  n e c e s s a r y  t h a t  he sh o u ld  de fend  h i s  
c h o ic e  of  a c o l o n i a l  w i f e  and t h e  f a i r  name of h i s  d a u g h t e r  
b u t  a l s o ,  t h e  l i b e r a l  v iew s  of h i s  f a t h e r - i n - l a w  and f r i e n d s ,
among them S i r  John J a m iso n ,  may have a f f e c t e d  h i s  judgment
2of  t h e  e m a n c i p i s t s .  The u p p e r  c l a s s e s  he e q u a te d  w i t h o u t
1. TC 1837 Q .2 3 5 9 •
2.  B re to n  s p e n t  p a r t  of  h i s  honeymoon w i t h  S i r  John 
Jam ison  a t  R e g e n t v i l l e .  T h is  f r i e n d s h i p  r e s t e d  
p r i m a r i l y  however ,  on h i s  c o n n e c t i o n  w i t h  t h e  B l a x l a n d s .  
See Jam ison  t o  P i p e r ,  12 November 1832, i n  ’P i p e r  
P a p e r s ’ M.S. ML A255 p .142  ; and G-eorge B la x la n d  t o  
J a m iso n ,  15 A p r i l  1834, i n  ’Jam ison  P a p e r s ’ M.S.
ML D 3 8 -1 , p . 5 6 , 7 .
He may have been  f u r t h e r  i n f l u e n c e d  by t h e  need t o  
c o n f u t e  Mudie who had so  g r o s s l y  l i b e l l e d  t h e  B l a x l a n d s  
and th e  p a id  m a g i s t r a c y  i n  The f e l o n r y  p . 1 4 4 - 5 ,  126-132 .
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reserve with those in England, the middling classes including 
the emancipist shopkeepers he commended for good character, 
only the lower classes and the currency, of whose definition 
he was unsure , did he charge with depravity.
In 1859 he returned to N.S.W. and though he was appointed
a magistrate it is unlikely that he intended to settle, for
he did not buy land and he soon left with his daughter to
serve his queen as Colonel, Brigadier G-eneral and G-eneral in
2Mauritius, India and England.
Breton’s evidence was at times influenced by the connec­
tions he had formed in the colony but although his reputation 
was more closely involved with it than either Wright’s or 
Parry’s he achieved distinction and financial competence 
independently of N.S.W., and though he sympathized with the 
exclusives on questions of table manners, by his detachment 
from their reactionary stand, he pleased the liberals.
In damning the currency, he unwittingly damned his own 
daughter, TC 1837 Q.2395-8.
2. Boase, Modern English Biography, Vol IV, p.490.
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The e v id e n c e  of  t h e s e  men, s e t t l e r s ,  c le rg y m en ,  p u b l i c  
s e r v a n t s  and army o f f i c e r s ,  ’p roduced  a v e r y  c o n s i d e r a b l e  
s e n s a t i o n ’ i n  N.S.W.  I t  was,  s a i d  t h e  c o l o n i s t s ,  ' p r e j u d i ­
c i a l  p a r t i a l  and i m p r o p e r ’ : t h e  w i t n e s s e s ,  some w i t h  ’t h e
most r e c k l e s s  m e n d a c i o u s n e s s ’ had d i s t o r t e d  t h e  t r u t h  i n
1
o r d e r  t o  f u r t h e r  t h e i r  own d e s i g n s .
Many of th e  w i t n e s s e s  were g u i l t y  of  t h i s  c h a r g e .  S i r  
F r a n c i s  F o r b e s  i n  a v a i n  a t t e m p t  t o  de fend  t h e  G overnor ,  
f e i g n e d  i g n o r a n c e  of  t h e  t e rm  ’a b s e n t e e s '  ; James M a ca r th u r  
i n  p u r s u i t  of  a w i s e l y  governed  s o c i e t y ,  f a i l e d  t o  make c l e a r  
t h a t  t h e  means of  a c q u i r i n g  w e a l t h  were no l o n g e r  a v a i l a b l e  
t o  e m a n c i p i s t s  ; M i t c h e l l  t o  c l e a r  h i m s e l f ,  gave a  s i n g u l a r  
e x p l a n a t i o n  of  t h e  c r im es  committed  by ro ad  p a r t i e s  ; Lang 
and u l l a t h o r n e ,  p a r t l y  b e c a u se  of t h e i r  own a c u t e  s e n s i t i v i t y  
t o  d e p r a v i t y ,  p a r t l y  t o  make c l e a r  t h e  needs  of t h e i r  own 
communions, gave c a r i c a t u r e s  of N.S.W. and Mudie and S lade  
vom ited  f o r t h  g r o s s  s l a n d e r s .  U l l a t h o r n e  may have  w i t t i n g l y  
e x a g g e r a t e d ,  M i t c h e l l  must  have been aware of  t h e  s o p h i s t i c a l  
n a t u r e  of some of  h i s  e v i d e n c e ,  a t  t im e s  Mudie and S lad e  
d e l i b e r a t e l y  d i s se m b le d  and F o rb e s  p r e v a r i c a t e d  a t  l e a s t  once ,  
y e t  t h e  p r o p o r t i o n  of  t h e  e v id e n c e  i n t e n t i o n a l l y  f a l s e  was
1. U.R.A. 1 .19*504 (Gipps t o  G le n e lg ,  18 J u l y  1858)
C o l o n i s t  26 Mav 1858 p . 2  ; A u s t r a l i a n  2 November 1859 
p .2 ; 11 May 1858 p . 2 .
177.
insignificant. The pervasive distortions were due in part 
to the witnesses very natural desire to interest and impress 
the Committee and in part to their preconceptions, for as 
Bourke had seen, very different opinions could sincerely be 
held.1 2
The evidence was not just a pack of deliberate lies but 
still the colonists declared that it was 'as false as hell - 
being ... not positively and palpably the opposite of truth, 
but infamous exaggerations of circumstances based on admitted
2and incontestable facts - mountains raised out of molehills'. 
The colonists were probably right, that the witnesses found 
it necessary to support their assertions by using examples 
whose causes were obsolete or which were themselves long past 
or exceptional would suggest that the rules they were intended 
to illustrate were not general. Lang, in deploring the effect 
of transportation on the moral state of society, adverted to 
the employement of convicts as tutors of the young and in 
particular to the case of Edward Eagar. In some cases 
children had undeniably been corrupted by their tutors and it 
was probable that even in the late 1830’s a few convicts were 
so employed, but the great increase in the proportion of free
1. Bourke to Stanley, 15 January 1854, in TG 1837 Appendix 
p.77 ; see also Herald 28 May 1838 p.2.
2 . N.L. Kentish, The Political Economy of New South Wales 
(Sydney, 1838), p.19.
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emigrants by then had rendered it unnecessary. With its 
cause entirely gone it could, not justly be used as a criticism 
of the present workings of the system. The constant reiter­
ation of the tale of Samuel Terry's fortune too, though 
pertinent as a legend to the efficacy of transportation as a 
deterrent in England, had little relevance to the system in 
N.S.W. in the thirties. Terry had made his fortune as 
Eagar had wrought his corruption, when the paucity of the 
free had given almost unlimited opportunities to convicts and 
ex-convicts. His success was not only a result of a past 
phenomenon, it was further, like the case of the convict Watt, 
exceptional. Watt's influence through the press over public 
opinion was of course deplorable, but that the witnesses used 
it so often would suggest that cases of convicts living and 
acting as free men were not common.
The witnesses, perhaps inevitably, presented a caricature 
rather than an accurate account of Transportation and of N.S.W. 
but their passions and goals probably distended it more than 
was necessary.
1. The other cases cited were that, by Mudie, of a convict
managing a tan-yard in Sydney which he admitted to be ten 
years out of date and that of the man G-ough, assigned to 
Forbes and living with his (Gough's) wife. So constantly 
did Mudie and his fellow witnesses refer to sensational 
but long past examples of abuses that at times it would 
seem that the Committee might well have taken advantage 
of the labour^-rs of the 1831-2 Committee on Secondary 
Punishments and merely appropriated its evidence.
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I n  May 1837 Bulwer  t o l d  t h e  A .P .A .  t h a t  t h e  t e s t i m o n y
so f a r  r e c e i v e d  was a l l  on one s i d e ,  and i n  w r i t i n g  t o  h i s
s u c c e s s o r  C h a r l e s  B u l l e r  i n  May 1839 th e  A s s o c i a t i o n  denounced
' |
i t  as ’mere p a r t y  e v i d e n c e ' .  M a ca r th u r  however  was t h e  o n ly  
w i t n e s s  who s ig n e d  t h e  e x c l u s i v e  p e t i t i o n  and d e s p i t e  F o rb e s '  
d i s a p p o i n t i n g  p e r f o r m a n c e ,  t h e  P a t r i o t s  commended B r e t o n ' s  
e v id e n c e  and t h a t  of t h r e e  of  t h e  f o u r  w i t n e s s e s  examined
2
a f t e r  B u l w e r ' s  comm unica t ion  : W r ig h t ,  P a r r y  and M i t c h e l l .
I t  i s  i m p o s s i b l e  t o  c l a s s i f y  t h e  w i t n e s s e s  a c c o r d i n g  t o  
t h e  c o l o n i a l  f a c t i o n s .  M a c a r th u r ,  t h o u g h  a c c r e d i t e d  r e p r e ­
s e n t a t i v e  o f  t h e  e x c l u s i v e s  was f a r  more m o d era te  t h a n  many 
o f  h i s  c o n s t i t u e n t s .  Mudie and B lade  th o u g h  t h e y  d id  n o t  
s i g n  t h e  p e t i t i o n ,  though  t h e y  had no s t a k e  i n  t h e  f u t u r e  of 
N .S .W .,  and th o u g h  t h e i r  e x t r e m e n e s s  was c a n k e r o u s ,  were i n  
some ways more r e p r e s e n t a t i v e  of  th e  Tory p o s i t i o n .  Of t h e  
o t h e r s  whose s t a t i o n  i n  l i f e  im p l i e d  sympathy w i t h  t h e  
e x c l u s i v e s ,  M i t c h e l l ,  t h o u g h  he s h a r e d  t h e i r  d i s l i k e  of  B ourke ,  
was l i k e  th e  t r a n s i e n t s  B r e t o n ,  P a r r y  and W right  and t h e  
c le rgym en Lang and U l l a t h o r n e ,  u n in v o lv e d  i n  c o l o n i a l  p o l i t i c s ,  
and F o r b e s ,  th o u g h  B o u r k e ’ s a d v o c a t e ,  was n o t  as l i b e r a l  as
1. M o n i to r  12 F e b r u a r y  1838 p .4  ; A .P .A. L e t t e r  to  C h a r l e s  
B u l l e r , “ 31 May 1839 p .8  p a r a g r a p h  29.
B agar  s a i d  t h a t  th e  C o m m it te e ’s e n q u i r i e s  ' t o  a  g r e a t  
d e g re e  t u r n e d  upon l o c a l  p o l i t i c s ' .  M o n i to r  5 J a n u a r y  
1838, p . 4 .
2. A u s t r a l i a n  8 J a n u a r y  1839 p . 2 ,  17 J a n u a r y  1839 p . 2 ,
22 J a n u a r y  1839 p . 2 ,  9 November 1839 p . 2 .
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the colonists believed.
The complexity of the platforms of the colonial parties 
and of the characters and motives of these men make it more 
valuable to examine the concurrence of the distinct ideas they 
expressed with those of the two parties. The crude opinions 
which they proffered on the desirability of continuing 
Transportation are of little use as few ventured anything more 
specific than that Transportation should be gradually dis­
continued, a proposal so vague that it could apply equally to 
both parties. Their attitudes were more intelligible in 
their estimate of the people of N.S.W. In this the evidence 
of Ullathorne and Lang who were not in sympathy with the 
exclusives' desperate desire to retain power, weighed most 
heavily. Macarthur, Mudie and Slade too gave powerful 
witness to the deplorable effects of the system and though 
the rest, equal in number, commended the character of the 
colonists, their evidence was not sufficiently explicit to 
prevent its being used to support the exclusives' views.
The evidence on the indulgences given to assigned servants, 
almost universally corroborated, strongly militated against 
the efficacy of Transportation as a punishment and the very 
equivocal testimony concerning the reformation of convicts 
was easily turned to a condemnation of the system. Another 
Committee, prejudiced in favour of Transportation, might by 
discrediting the more partial and exaggerated evidence, have
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deduced from th e  whole a  f a v o u r a b l e  i m p r e s s io n  of T r a n s p o r ­
t a t i o n ,  h u t  i t  was v e r y  s u s c e p t i b l e  t o  M o l e s w o r t h ' s  p u r p o s e s .
The e v id e n c e  on s p e c i f i c a l l y  p o l i t i c a l  q u e s t i o n s  was 
even l e s s  e x p l i c i t .  F o r b e s ,  s t r o n g e s t  s u p p o r t e r  o f  a 
r e p r e s e n t a t i v e  government  was n o t  examined on i t ,  and of  
t h o s e  who w e r e ,  most  a d v o c a te d  a  compromise which  would 
m o l l i f y  t h e  P a t r i o t s  w i t h o u t  a d m i t t i n g  them to  r e a l  power.
The j u r y  laws however were  condemned by a l l  b u t  F o r b e s  and 
even he was p r e p a r e d  t o  c o n s i d e r  t h e i r  amendment. P e rh ap s  
more i m p o r t a n t  t h a n  t h e  w i t n e s s e s ’ s t a t e d  o p i n io n s  on t h e s e  
m ea su re s  were t h e i r  i n d i r e c t  e s t i m a t e s  of  th e  f i t n e s s  of t h e  
c o lo n y  f o r  f r e e  i n s t i t u t i o n s ,  e s t i m a t e s  which  show most 
c l e a r l y  t h e  C o m m i t te e ' s  t w i s t i n g  of  t h e  e v i d e n c e .  The d u p l i c ­
i t y  w i t h  which  c o n v i c t s  a c q u i r e d  w e a l t h  and t h e  h o r r i f y i n g  
e f f e c t s  on t h e  m o ra l  s t a t e  of  s o c i e t y  were used  t o  s u p p o r t  
t h e  C o m m i t te e ' s  condem nat ion  of  T r a n s p o r t a t i o n  and y e t  n o t  
c o n s i d e r e d  of  s u f f i c i e n t  im p o r ta n c e  t o  e x c lu d e  e m a n c i p i s t s  
from j u r i e s .  Though T r a n s p o r t a t i o n  was c h a r a c t e r i z e d  by 
' t h e  m o n s t ro u s  e v i l  of  c a l l i n g  i n t o  e x i s t e n c e  . . .  t h e  germs 
of  n a t i o n s  most  t h o r o u g h l y  d e p r a v e d ' and th o u g h  M a c a r th u r  and 
B u r to n  were u n d o u b t e d l y  r i g h t  i n  t h e i r  judgement  of  t h e  i n ­
j u r i o u s  e f f e c t s  of  a d m i t t i n g  e m a n c i p i s t s  a s  j u r o r s ,  y e t  t h e  
r a d i c a l  Committee c o n s i d e r e d  i t  s a f e  t o  e n t r u s t  mens '  l i v e s  
t o  them.
1. R e p o r t  p .  x l i , x x i x .
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That  T r a n s p o r t a t i o n  sh o u ld  be a b o l i s h e d  was a p o s s i b l e  
b u t  n o t  i n e s c a p a b l e  c o n c l u s i o n  f rom t h i s  e v id e n c e  bu t  t h a t  
e m a n c i p i s t s  sh o u ld  be a d m i t t e d  t o  c i v i l  r i g h t s  was an im prob­
a b l e  i n f e r e n c e  and to  t h i s  e x t e n t  t h e  P a t r i o t s  were  j u s t i f i e d  
i n  t h e i r  p r o t e s t  t h a t  t h e  e v id e n c e  was o n e - s i d e d .  Even so 
t h e i r  a c c u s a t i o n s  t h a t  t h e  w i t n e s s e s  were ’p a c k e d ’ by t h e  
Chairman a p p e a r  t o  be l i t t l e  more t h a n  an e x t e n s i o n  of t h e i r  
g e n e r a l  i n d i g n a t i o n .
A Committee c o n s i d e r i n g  t h e  c o n d i t i o n  of  a c o lo n y  of
o n ly  80 ,0 0 0  p e o p le  f o u r  months away a t  t h e  a n t i p o d e s ,  had to
depend on E ng l i shm en  who had s e r v e d  t h e r e  and on chance  v i s i t s
home by c o l o n i s t s .  I t  was i m p o s s i b l e  f o r  them t o  s e l e c t
from a  wide r a n g e  t h e  most  s u i t a b l e  w i t n e s s e s .  F o rb es  and
M a c a r th u r ,  b o t h  i n  c l o s e  comm unica t ion  w i t h  t h e  C o l o n i a l
O f f i c e  were  a u t o m a t i c a l l y  c h o se n ,  U l l a t h o r n e ’s pam phle t  on
t h e  C a t h o l i c  M is s io n  prompted t h e  h i s t o r i a n  Dr.  L in g a rd  t o
p ro p o se  him and Major  W righ t  was a c q u i r e d  by a chance  m e e t in g
w i t h  Mudie. The s e l e c t i o n  was n o t  e n t i r e l y  i n d i s c r i m i n a t e ,
i n  May 1837 James M u d ie ' s  b r o t h e r  George ,  a  B r i t i s h  j o u r n a l i s t ,
o f f e r e d  h i s  s e r v i c e s  and was p re su m ab ly  r e f u s e d  b e c a u se  of
2
p h r e n e t i c  t o n e  of  h i s  a p p l i c a t i o n  and E a g a r ,  D u l l e r ,  M a c a r th u r
1. A u s t r a l i a n  8 J a n u a r y  1835 p»2,  9 O c to b er  1838 p .2  ;
M on i to r  11 F e b r u a r y  1839 p*3*
2.  George Mudie t o  S i r  George Grey, 8 May 1837, i n  CO.2 0 1 /
267 p .5 6 7 -9 *  I t  i s  p o s s i b l e  t h a t  th e  d e c i s i o n  was a l s o  
i n f l u e n c e d  by h i s  b r o t h e r ' s  p r e v i o u s  e x h i b i t i o n .
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and Richard Bourke Junior tried to find witnesses to balance
Mudie and Slade. Though the witnesses were not chosen at
random there is little evidence to support the Patriots'
imputations that the selection did not manifest a scrupulous
1regard for truth. Even so Molesworth's patent manipulation 
of his witnesses and his use of their evidence to justify his 
report were governed less by a search for knowledge than by 
a determination to abolish Transportation.
1. Monitor 2 May 1838 p.2 ; Buller to the A.P.A., 31 May
1840, Tn Sweetman, Australian Constitutional Development, 
Appendix p.435 ; Richard Bourke to his father, 27 May 
1837, in 'Bourke Papers' M.S. ML A1739 p.62.
The only evidence lies in the letter Joseph Wright wrote 
to the Colonial Office in July 1837 - see above p.112 
note 1.
PART THREE
THE REPORT
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CHAPTER VII
MOLESWORTH ADD HIS COMMITTEE
To avoid any cavilling over the credibility of the 
witnesses, said Sir William Molesworth, his final report was 
not based on their evidence. This was true but his assurance 
that it was founded rather on official documents was less 
certain. He rode through the volumes of evidence plucking 
out whatever suited his immutable convictions, that Transpor­
tation should be abolished and that Wakefield's principles 
should be applied to N.S.W. He was guided said the colonists, 
not by 'any desire to benefit this colony, but on the con­
trary' , imbued 'with the most sinister views' his purpose was 
'to promote the interests of the scheming land jobbers of 
Couth Australia'.^
The report supports their construction. The grotesque
1. PD. GB. Third series, Vol.liii, Col.1237 (Molesworth) ; 
Gazette 18 January 1838 p.2 ; Monitor 11 February 1839 
p. 3 ; Herald 8 March 1839 p.2.
Later writers who have agreed include A.C.V. Melbourne, 
Early Constitutional Development p.222-3 ; Sweetman 
Australian Constitutional Development p.132-3 ;
A.G.L. Shaw, 'Origins of the Probation System in Van 
Dieman's Land', in H.S.A.N.Z. 1953 Vol. 6 p.17 ; Edith 
Dobie, 'Molesworth's Indictment of the Colonial Office,
6 March 1838' in Pacific Historical Review 1944 Vol. 13 
p.376-7 ; Samuel Sidney, l^ he Three Colonies of Australia 
(London, 1852), p.104,110 ; D. Therry Reminiscences 
p .489.
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depiction of the moral state of N.S.W. would succeed 'in 
turning the tide of emigration towards the new colony of 
South Australia'. The abolition of Transportation would 
'deprive the colonists of convict labour and thus' not only 
'reduce this splendid colony to a level with their own 
province', but also, with the recommended increase in the 
price of land, would stop land sales almost completely. 
Without accessible land and labour, the land fund would dry 
up and there would be neither attractions nor money to bring 
emigrants to N.S.W. The enormous loan which would then be 
necessary to provide for emigration would so involve N.S.W. 
in debt that 'the ruin of the colony should be irredeemable 
and complete.'
The Colonization Commissioners for South Australia may 
have approved so iniquitous a proceeding, not in gratuitous 
malice but in an attempt to destroy the older colony's 
allure. Though there is little evidence of their responsi­
bility for the increase in the price of land in N.S.W. in 
1838, they did exert pressure on the Colonial Office in 1836
1. G-azette 18 January 1838 p.2 ; Herald 24 October 1838 
p.2 ; A.P.A. Letter to Charles duller 31 May 1839 p.3 par. 9.
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t o  r a i s e  t h e  p r i c e  i n  P o r t  P h i l l i p ,  and i n  a d v e r t i s i n g  f o r  
e m i g r a n t s  t h e y  e x p l o i t e d  N .S .W . ' s  c o n v i c t i s m .  I n  books ,  
p a m p h le t s  and l e c t u r e s ,  Sou th  A u s t r a l i a n  a d v o c a t e s  d i l a t e d  
on t h e  d r e a d f u l  d e p r a v i t y  of N .S .W . , u s i n g  t o  d e t e r  e m ig r a n t s  
from g o in g  t h e r e  M u d ie ' s  F e l o n r y  and even t h e  M olesworth  
R e p o r t  i t s e l f .  '
1
1. In  O c to b e r  1836 t h e y  p r o t e s t e d  t h a t  t h e  dependence  o f  t h e  
l a n d  p r i c e  i n  P t . P h i i l i p  on t h e  G o v e r n o r ’s d i s c r e t i o n  
would 'p r o v e  d e s t r u c t i v e  t o  t h e  Colony of  Sou th  A u s t r a l i a ’ 
f o r  a l t h o u g h  t h e i r  l a b o u r e r s  would f e a r  ' t o  a s s o c i a t e  
t h e i r  v i r t u o u s  f a m i l i e s  w i t h  a  c o n v i c t  p o p u l a t i o n ’ in  
N .S .W .,  y e t  t h e  cheap  l an d  and c l e a n  l i v i n g  o f  P t .  P h i l l i p  
would e n t i c e  away th e  l a b o u r  f o r  which t h e  S.A. s e t t l e r s  
had p a id  1 2 / -  pe r  a c r e .  H.R.A. 1 .1 8 .6 8 2 - 3  (T o r re n s  t o  
G-lenelg,  12 O c to b er  1836, i n  G le n e lg  t o  Bourke ,  15 
F e b r u a r y  1837) .
R o b e r t s  S q u a t t i n g  Age p .1 3 0 ,  s a i d  t h a t  t h e  p u b l i c a t i o n  i n  
t h e  A u s t r a l i a n  10 J a n u a r y  1839 p . 2 ,  o f  t h e  c o r r e s p o n d e n c e  
be tween B o u r k e , t h e  C o l o n i a l  O f f i c e  and t h e  Commissioners  
' c e r t a i n l y  p roved  t h e  d i r e c t  c o n n e c t i o n  be tw een  t h e  new 
c o lo n y  and. t h e  r i s e  i n  p r i c e '  i n  N.S .W .,  and t h e  e d i t o r  
of  t h e  Sydney S t a n d a rd  11 F e b r u a r y  1839 p . 2 ,  remembered 
' h a v i n g  been p r e s e n t  a t  a  m e e t in g  of  t h e  Commissioners  
f o r  So u th  A u s t r a l i a  . . .  when t h e  p r o p r i e t y  of  u r g i n g  t h e  
C o l o n i a l  S e c r e t a r y  t o  i s s u e  t h e  o r d e r  t h a t  has  been 
e x t o r t e d  from him was d i s c u s s e d . ’ The L e g i s l a t i v e  
C o u n c i l  to o  i n  1847 was co n v in ced  t h a t  t h e  i n t e r e s t s  of 
N.S.W. had been s a c r i f i c e d  t o  t h o s e  of  S.A. See 
C.M.H. C l a r k ,  S e l e c t  Documents i n  A u s t r a l i a n  H i s t o r y  
1788-1850 (Sydney,  1982) ,  p .2 b ' l .
There  i s  no r e c o r d  i n  t h e  c o r r e s p o n d e n c e  of t h e  Commis­
s i o n e r s  w i t h  t h e  C o l o n i a l  O f f i c e  of any such  a p p l i c a t i o n  
(CO.13 74 , 8 , 1 2 )  and t h e  c o r r e s p o n d e n c e  p r i n t e d  i n  t h e  
m is t r a l  i  an does  n o t  p rove  i t s  e x i s t e n c e .  The c o r r e s ­
pondence  may be found  i n  H.R.A. 1 .1 8 .6 8 4 - 6  (James S tep h en  
t o  C o l o n i s a t i o n  C om m iss ioners ,  27 O c tober  1837, i n  
G-lenelg t o  B ourke ,  15 F e b r u a r y  1837) ,  H.R.A. 1 .1 9 * 7 8 -9 ,  
537-8 (Bourke t o  G i e n e l g ,  6 Sep tem ber  1837, and G le n e lg  
t o  G i p p s , 9 August  1838) .
2 .  A u s t r a l i a n  9 F e b r u a r y  1839 p . 2  ; J .  S t e p h e n s ,  H i s t o r y  
of  t h e  R i s e  and P r o g r e s s . . .  of  Sou th  A u s t r a l i a  (London, 
1839) ,  P . 3 ,  215-8 ; N. P i k e ,  P a r a d i s e  o f D i s s e n t  
(M elbourne ,  1957 ; ,  p .1 4 6 .
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If Molesworth intended his report to be used to divest
N.S.W. of all its attractions and to divert emigrants to
South Australia, he was guilty of the most abominable
unscrupulousness for he insisted repeatedly that it was for
’the moral well-being and economical prosperity of the penal
colonies’ that Transportation should be abolished and
1Wakefield's principles established.
His report subserved the interests of South Australia, 
he patently manipulated the witnesses and their evidence, and 
he was deeply involved in the new colony but it is unlikely 
that his intentions were dishonourable.
Sir William Molesworth, eighth baronet, was the first and 
sickly result of the union of a Whiggish gentleman from 
Cornwall with a Scottish lady descended from David Hume.
Unable to withstand the rigours of Eton, he was educated at 
home and for three years in Edinburgh and in 1827 he was 
dispatched to St. John's Cambridge. Irritated by his vulgar 
tutors he removed himself almost at once to Trinity but he 
was ill fitted for collegiate undergraduate life and it was 
with little regret that he found his studies there cut short
1. II.E. Egerton (ed.), Selected Speeches of Sir William
Molesworth Bart., P.C~., Ivl ,P., On Questions delating to 
Colonial Policy. (London, 1903),(hereafter referred to 
as Molesworth, Speeches), p.143 (Transportation) ; 25 
(G-lenelg) , 74, 81 (Colonial Lands) ; 85 (State of the
Nation). Report p. xxxv - i.
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after less than a year. He was not yet 18 when, on behalf 
of a friend, he challenged his tutor to a duel. He was 
expelled from the university and with his tutor bound over 
to keep the peace for twelve months at the end of which their 
honour and lives were saved by an innaccurate exchange at 
Calais. Molesworth had left Cambridge for Germany and until 
he was twenty-one he immersed himself in the social and 
intellectual delights of the small courts there and in Italy. 
In 1832 his home constituency East Cornwall elected him 
unopposed to the House of Commons. He represented them until 
1837, until his radical platform had so alienated the Whig 
gentry that he transferred his favours to the people of Leeds.
In the Commons Molesworth distinguished himself as a 
radical and as a colonial reformer. This course was deter­
mined by two men, Jeremy Bentham and Edward Gibbon Wakefield, 
both of whom had launched attacks on the system of Transpor­
tation .
Molesworth's radicalism has been traced to the influence 
of his Italian master at Edinburgh, Signor Lemarchi, to his
1. M. Fawcett, Life of the Eight Honorable Sir William
Molesworth Bart., I .P. , F.R.S. (London, 1901), ö'hapte r s 
T and 2.
Mrs. Fawcett (1847-1929), a lady of advanced views on 
the rights of women and widow of a radical Member of 
Parliament, was prompted to write this biography by her 
disgust with the colonial policy pursued by the British 
Government in the Boer War. R. Strachey, Millicent 
Garrett Fawcett (London, 1931) p.186.
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c l o s e  s t u d y  o f  S c o t t i s h  and G-erman m e ta p h y s ic s  and t o  h i s  
e x p e r i e n c e  i n  t h e  s m a l l  c o u r t s  of Germany and I t a l y .  More 
im m e d ia t e l y ,  he had. r e a d  Bentham as  an u n d e r g r a d u a t e  a t  
Cambridge and i n  London,  as  a Member of P a r l i a m e n t ,  he came 
u n d e r  h i s  d o m in a t io n .  Bentham d ied  i n  1832 b u t  M olesworth  
formed a c l o s e  f r i e n d s h i p  w i t h  t h e  G ro te s  and w i t h  C h a r l e s  
B u l l e r  and he worked w i t h  John S t u a r t  M i l l ,  Hume, Roebuck and 
t h e  r e s t  of t h e  P h i l o s o p h i c a l  R a d i c a l s .
In  June  1834 he seconded  R o e b u c k 's  m o tion  on e d u c a t i o n  
and i n  1835, G r o t e ' s m o tion  f o r  a  s e c r e t  b a l l o t .  At t h i s  
t im e  to o  M olesw or th  app ro ach ed  John S t u a r t  M i l l  and ' s p o n t a n ­
e o u s l y  p ro p o sed  t o  e s t a b l i s h  a  R e v ie w ’ . The London R ev iew , 
w hich  became t h e  organ  of t h e  R a d i c a l s  and an i m p o r t a n t  
j o u r n a l  w i t h  a r t i c l e s  by b o t h  of t h e  M i l l s ,  C a r l y l e ,  Roebuck
and o t h e r  d i s t i n g u i s h e d  w r i t e r s ,  e x i s t e d  on M o le s w o r th ' s
2
g e n e ro u s  s u p p o r t  u n t i l  1837.
He was more t h a n  a  s l a v i s h  d i s c i p l e  of  t h e  o l d e r  R a d i c a l s ,  
i n  1834, l e s s  t h a n  two y e a r s  i n  P a r l i a m e n t  and 24 y e a r s  o l d ,  
he d e te rm in e d  to  o r g a n i s e  them. With John Temple L e a d e r  he 
r e n t e d  a house  i n  E a ton  S q u a r e ,  t r u s t i n g  t h a t  some c o h e s io n
F a w c e t t  M olesw or th  p . 1 3 ,  45 ,  17.1 . 
2 . J . S .  M i l l ,  A u to b io g ra p h y  1873 ( O .U .P . ,  1955) ,  p .1 6 8 ,  175. 
Mrs.  F a w c e t t  op. c i t .  p .6 0  q u o te s  t h e  f i r s t  bu t  om its  
' s p o n t a n e o u s l y ' .
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would emerge from his unstinting hospitality. By 1835 his
conception of a Radical caucus had taken the form of a club
but despite its successful foundation in 1836, the Reform
Club did not answer his dreams. In 1836 with Grote, Hume
2and Roebuck he formed the Anti-Corn Law Association ' but by 
the end of the year the Radicals were as apathetic as ever.
In the Commons he persevered in his bombardment of 
property, privilege and the Whig Government, denouncing in
31836 the Orangemen and the Government's tolerance of abuses 
and in 1837, the Corn Laws and the property qualification 
for the franchise. 'The free choice of intelligent men' he 
said was 'a better qualification ... than the possession of 
any amount of landed property.'^ He told the Representatives 
of the City of Bath that 'It had been made apparent to the 
country by the conduct of the House of Peers that the heredi­
tary government of the aristocracy was bad,' and that 'the
1. Fawcett op. cit. Chapter 4. Edward Eagar said 'his 
flatterers laugh in their sleeves and eat his dinners'. 
Postscript, 31 July 1837, in Monitor 5 January 1838 p.4.
2. E. Halevy, The Growth of Philosophical Radicalism 
(translated by M. Morris, London, 1934), p.513-4.
3. PD. GB. 3rd Series Vol.xxxii col. 846, 219-27, xxxiii 
col. 533-44. He accused the government of wrongly 
allowing Lord Brudjiell an appointment and attacked the 
privilege?of the Foot Guards.
4. PD, GB. 3rd Series Vol. xxxvi col. 552, xxxvii col. 597 - 
'The object to be obtained is the happiness of the 
people'. He spoke again on the Corn Laws in 1838
Vol. xli col. 923-32.
c o n f l i c t  be tween t h e  c o n s e r v a t i v e  and p o p u l a r  p a r t y ,  b e in g
one of  p r i n c i p l e ,  cou ld  n e v e r  be r e c o n c i l e d  ; i t  was a c o n -
1
t e s t  be tween t h e  p e o p le  and t h e  a r i s t o c r a c y ’ .
T h is  was B en th am 's  m essag e ,  t r a n s l a t e d  from th e  d esk  to
t h e  p u l p i t ,  b u t  M olesw or th  t o o k  more t h a n  h i s  r a d i c a l i s m  from
t h e  m a s t e r .  F o l lo w in g  t h e  I t a l i a m  s y n t h e s i s t  B e c c a r i a ,
Bentham had e x te n d ed  h i s  p r i n c i p l e  t o  an e x a m in a t io n  of
c r i m i n a l  law and i n  1792 , p roposed  a  new method of  p u n i sh m e n t ,
th e  P a n t o p t i c o n .  Ten y e a r s  l a t e r  he p u b l i s h e d  two l e t t e r s
t o  Lord Pe lham , P a n t o p t i c o n  V ersu s  New S o u th  W a le s . I n  t h e s e
he l a i d  down th e  l i n e s  f o r  l a t e r  a t t a c k s  on T r a n s p o r t a t i o n  :
i t s  f a i l u r e  t o  d e t e r  o r  r e f o r m  c r i m i n a l s  and i t s  huge e x p e n se .
James M i l l ,  R ic h a r d  W hate ly  and l a t e r  M olesworth  f a s h i o n e d
2t h e i r  p o le m ic s  a c c o r d i n g  t o  B en tham ’s model .
Bentham and M i l l  had a  f u r t h e r  a rgum ent  a g a i n s t  T r a n s ­
p o r t a t i o n  which  M olesw or th  d id  n o t  u s e .  They had r e a d  Adam 
Sm ith  and seen  t h e  American f i a s c o  and were co n v in ced  of  t h e  
i n h e r e n t  a b s u r d i t y  of h a v in g  any c o l o n i e s  a t  a l l .  Not o n ly  
was T r a n s p o r t a t i o n  th e  w o r s t  means of  c o l o n i s a t i o n ,  c o l o n i s a ­
t i o n  i n  i t s e l f  was a  bad t h i n g .  M olesw or th  e x p l i c i t l y
1. The Times (London) 7 January 1837 p . 3 .
2 .  James M i l l ,  The A r t i c l e  ’Colony* R e p r i n t e d  from t h e  
Supplement  t o  t h e  E n c y c lo p a e d i a  B r i t a n n i c a  (London, 
1831 } ; F. L . Wood, ’Je rem y Bentham V e r s u s  New South  
W a le s ’ i n  J . R. A. H. S .  1933 V o l .  19 p .3 2 9 - 5 1 .
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r e j e c t e d  t h i s  dogma. In  1839 he t o l d  t h e  House of  Commons
t h a t  Bentham was wrong,  f o r  h i s  second m en to r  was W a k e f ie ld .
He had met W ak e f ie ld  s h o r t l y  a f t e r  j o i n i n g  th e
P h i l o s o p h i c a l  R a d i c a l s .  In  1834 he became a  member of t h e
com m it tee  of t h e  South  A u s t r a l i a n  A s s o c i a t i o n ,  i n  1836 he
o f f e r e d  W ak e f ie ld  £ 1 ,0 0 0  to w a rd s  e l e c t i o n  ex p en se s  f o r  a
s e a t  i n  t h e  Commons and i n  1837 he a c c e p te d  W a k e f i e l d ' s
2
a s s i s t a n c e  i n  h i s  f i g h t  a g a i n s t  T r a n s p o r t a t i o n .
W a k e f i e l d ' s  i n t e r e s t  i n  b o t h  T r a n s p o r t a t i o n  and c o l o n i s a ­
t i o n  had begun when he was c a s t  i n t o  Newgate i n  1826. His  
r a k i s h  p r o g r e s s  was a b r u p t l y  c u t  o f f  and i n t o  t h e  vacuum came 
memories o f  h i s  Quaker  f a m i l y ,  of  h i s  f a t h e r ' s  f r i e n d s  James 
M i l l  and F r a n c i s  P l a c e  and o f  h i s  c o u s i n  E l i z a b e t h  F r y .
There  came t o o  t h e  t a l e s  of p r i s o n e r s ,  some se n t e n c e d  t o  be 
t r a n s p o r t e d  t o  N .S .W .,  o t h e r s  r e t u r n e d  f rom t h e r e .  He r e a d
1. H a levy  op.  c i t . p .1 1 6 .  Bentham was a p p a r e n t l y  n o t  
i n f l e x i b l e ,  i n  1831 he h e lp e d  W ak e f ie ld  p l a n  a  c o l o n i s a ­
t i o n  s o c i e t y  -  see  H a levy  op. c i t .  p .5 1 1 .
M olesw or th  Speeches  p .  2 - 9 ,  CF. E.G-. W a k e f i e ld ,  England 
and America  1833 i n  A L e t t e r  f rom Sydney and O ther  
W r i t i n g s  (London, 1929) ,  p •11 3 -2 0 .
2.  S o u th  A u s t r a l i a n  A s s o c i a t i o n  -  P i k e ,  P a r a d i s e  of  D i s s e n t  
p .8 7  ; E .  Hodder ,  The Found ing  of Sou th  A u s t r a l i a  as 
Recorded  in  t h e  J o u r n a l s  of Mr. R o b e r t  C-ouger (London,
1 8 9 8 ) ,  p .9T:
E l e c t i o n  E xpenses  -  P ik e  op.  c i t .  p .8 2  ; F a w c e t t  op. 
c i t .  p .1 3 8 .
3 .  R. G a r n e t t ,  Edward G-ibbon W a k e f i e ld ,  The C o l o n i z a t i o n  of  
Sou th  A u s t r a l i a  and ’New Zea land  (London, 1898) , C h a p te r s  
1 and
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widely on the colonies and listened to the felons and in 
1829 published A Letter From Sydney. Two years later he 
attacked Transportation again in his study of 'The Punishment 
of Death and in his evidence before the Select Committee on 
Secondary Punishments. Though he turned then to put into 
practice his convictions on colonisation, he did not forget 
Transportation and the colony it had produced. In 1836 he 
told the Committee on Waste Lands in the Colonies, 'I hardly 
look upon New South Wales as a colony’ and in 1837 he argued 
with great force in his little volume Popular Politics that 
Transportation had failed to prevent crime in England.
In that year too he organized Molesworth's committee and
amassed for it suitable evidence. 'Mr. Gibbon Wakefield'
wrote Eagar 'was a constant attendant upon the early meetings
of the Committee and in open and perpetual communication with
the Chairman ; suggesting questions, conferring with and as
2it seemed, advising him.' Molesworth referred in the 
Commons in 1839 and 1840 to the opinions of 'my friend
1. PP. HC. 1831 Vol. vii Paper 276 Q. 1393-1488, 1565 - 
1605 ; PP. HC. 1836 Vol. xi Pacer 512 Q. 540 ;Wakefield, Popular Politics (London, 1837), p.109-120 
(this was probably written earlier).
2. Monitor 5 January 1838 p.2 (Eagar). See also R.C. Mills, 
The Colonization of Australia, 1829-42 (London, 1915),
p.282-3 ; Garnett op. cit. p.238 ; PP. HC. 1837 Vol. xii Paper 451 Q. 1238 - Wakefield referred before Hawes' 
Committee on Metropolis Police Offences, to very recent 
evidence before the Molesworth Committee.
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Mr. Wakefield' and in 1853 he said that it was to Buller and 
Wakefield that 'this country is indebted for sound views of 
colonial policy with respect to Canada and Australia, and on 
the subject of Transportation.' Wakefield's name was not 
mentioned in either Molesworth's Heport or in his speech on 
Transportation in 1840 but his indisputable influence led many 
to see in the Committee, a Couth Australian plot.
These allegations were not groundless. 'The report, in
the short term at least, succoured the new colony. In 1836
Wakefield told the Committee on Waste Lands in the Colonies
that land in N.S.W. and V.D.L. should be put under the same
minimum price as that in South Australia, not he insisted,
to profit the new colony but because already its 'numerous
and extraordinary advantages' were attracting settlers from
the older colonies. In March 1838 while the Committee was
sitting Molesworth declared that 'I feel a deep interest on
public grounds' in South Australia 'and have proved it by
incurring personal risk as a trustee responsible for the
2safety of considerable funds'.
1. Molesworth Speeches p.59> 87, 428. His name was 
mentioned once in the evidence, by Arthur. TC 1837 
Q.4349.
2. PP.HC 1836 Vol.11 512. Q.802. Molesworth Speeches p.3. 
see also Fawcett op. cit. p.137> 162-3 ; Once in 
examining Forbes he absently said 'South Australia' 
instead of 'New South Wales' TC. 1837 Q.412.
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W a k e f i e l d ’s o p p o s i t i o n  t o  T r a n s p o r t a t i o n  was even so ,  
i n d e p e n d a n t  o f  h i s  hopes f o r  So u th  A u s t r a l i a :  I t  p receded
h i s  in v o lv e m e n t  w i t h  t h e  c o lo n y  and i t  c o n t i n u e d  on a f t e r  he 
had pu t  by t h a t  f i r s t  e x p e r i m e n t .  I n  1835 a d i s a g r e e m e n t  
w i t h  t h e  Com miss ioners  ove r  t h e  l a n d  p r i c e  ended h i s  a c t i v e  / 
p a r t i c i p a t i o n  in  t h e  a f f a i r s  o f  Sou th  A u s t r a l i a .  I n  g r e a t  
a n g e r  he w i th d re w  ’from a l l  r e s p o n s i b i l i t y  as t o  t h e  s u c c e s s  
o f  t h i s  u n d e r t a k i n g . ’ The f o l l o w i n g  y e a r  he began w i t h  
h r .  F r a n c i s  B a r in g  t o  p l a n  a  new c o lo n y  i n  New Z ea land  and 
w h i l e  he h e lp e d  M olesw or th  t o  examine h i s  f i r s t  w i t n e s s e s ,  
he was e a g e r l y  e n r o l l i n g  p r o s p e c t i v e  c o l o n i s t s .  When he 
r e c e i v e d  h i s  copy of  M o le s w o r th ’ s r e p o r t  i n  1838 he w ro te  i n  
t r iu m p h  t h a t  th e  ’u n c l e a n  t h i n g ’ had go t  i t s  d e a t h  w a r r a n t .
M o le s w o r th ’ s d e fe n c e  was u n d e r t a k e n  by h i s  b i o g r a p h e r ,  
Mrs. F a w c e t t .  Aware of t h e s e  a l l e g a t i o n s ,  she a t t e m p t e d  t o  
p r e s e n t  an a l t e r n a t i v e  e x p l a n a t i o n  of h i s  i n t e r e s t  i n  t r a n s ­
p o r t a t i o n  and N.S.W. She b ased  i t  on t h e  d e l i g h t f u l  sp e e c h  
of  F e b r u a r y  1836 i n  which he seconded  Hume's m o t io n  f o r  t h e  
s u p p r e s s i o n  of  t h e  Orange Lodges .  He a rgued  t h a t  as  t h e  
T o lp u d d le  M a r ty r s  had been  t r a n s p o r t e d  f o r  a d m i n i s t e r i n g  
s e c r e t  o a t h s ,  so t h e  t i t l e d  h i e r a r c h y  of t h e  Orange Lodges ,  
t h e  Duke of  Cumberland,  Lords  Kenyon and Chandos and Thomas 
-Bishop of Sa l isbu ry ,  sh o u ld  be s u b j e c t e d  t o  t h e  law s  of 
E n g la n d .  Mrs F a w c e t t  m a i n t a i n e d  t h a t  i t  was t h e  ' r a g e
1 . Hodder G o u g e r ’s J o u r n a l  p .1 6 9  ; G a r n e t t  op. c i t . p . 1 0 2 - 4 ,  
126-8 ; F a w c e t t  op. c i t .  p .1 5 3 .
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awakened by’ the Transportation of the incipient Trade
Unionists that provoked this speech and his future career :
'Molesworth set out to protest against the iniquity of the
sentence passed on the Dorsetshire labourers and found his
life’s work. First the destruction of transportation as a
secondary punishment, and secondly, the establishment of the
principle of Colonial self-government’. This speech was
not the main spring of his career, and he was not before the
appointment of his Committee, prominent among the critics of
Transportation, yet he had since 1835 at least, given some
2attention to the question.
More pertinent to his defence was his wide interest in 
colonial affairs. Though it had been kindled by Wakefield’s
1. M. Fawcett, Molesworth p.87. This is inconsistent with
other statements in her book - p.137,9. - she said that 
his active interest in colonies dated from 1833 ; p.67
that he published an article on N.S.W. in 1835 in an 
early number of the London Review (referred to in an 
article reprinted from the Spectator, in the G-azette
5 September 1837 p.2) ; p.93-8 - she printed letters
concerning the speech, none of which support her con­
struction. She made constant errors of fact - e.g. 
p.137 (date), 140-1 (date and Lenox), 145 (Burton).
2. The only time Molesworth mentioned either Transportation 
or N.S.W. in the Commons before March 1838 was in the 
Orangemen Speech. On 23 March 1837? only two weeks 
before the appointment of the Committee, Russell referred 
to Whately’s but not to Molesworth’s opposition to the 
system, PD.GB. 3rd Series 1837 Vol.xxxvii col. 727.
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first venture he was not a South Australian bigot but a
visionary colonial reformer. Of the four speeches he made
on colonial subjects in the House of Commons in 1837 and 1838,
three were on Canada. Early in 1837? six weeks after the
appointment of his Committee, he became a member of the
committee of an association formed to colonise New Zealand,
and in his tremendous attack on Glenelg's administration of
the colonies in March 1838 he spoke not only on N.S.9., V.D.L.,
South Australia, New Zealand and Canada, but on Mauritius,
South Africa, Sierra Leone and the West Indies. Lord G-lenelg
he said, ’neglectfully' presided over the Colonial Office by
’doing nothing reduced to a system’. In place of this
’imbecile and oppressive' government he offered not only to
2N.S.W. but to the whole world Wakefield's vision. Though
1. PD. GrB 3rd Series Vol.xxxvi col. 1331, vol. xxxix.1456, 
vol.xl. 358 ; Garnett op. cit. p.128, 140-2 ;
Molesworth Speeches p.4.
2. Molesworth Speeches p.28,48 ; PD. G-B 3rd Series Vol.xli
Col.47 (22 February 1838) This speech caused some con­
sternation among the Tories : if they supported it as
an attack on the Whigs they must follow a desperate radi­
cal and if they opposed it they must support the Whigs.
In the end they moved an amendment. See C.S. Parker (ed.) 
Sir Robert Peel from His Private Papers (London, 1899),
Vol.II p.359-367. Edith t)obie op cit. passim has 
attempted to show that Molesworth's attack was unjustified, 
suggesting that it was provoked by Glenelg's support of 
the Church Missionary Society's opposition to the N.Z.A.
She does not notice Greville's opinion. Though he had 
no sympathy for Molesworth he recorded the Whig Govern­
ment's estimate of Glenelg 'He was incompetent to 
administer colonial affairs'. C.C.P. Greville, The 
Greville Memoirs, Second Part, a Journal of the ^eign 
of Queen Victoria (London, 1885), 'Vol. I p.32, 16 1 -2 .
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there are some unanswered questions, it is unlikely that 
either Wakefield or Molesworth intrigued to use the Trans­
portation Committee to succour 80uth Australia on the blood 
of N ew South Wales."*
Richard Whately, Archbishop of Dublin and in the thirties
foremost opponent of Transportation, shared Wakefield's
horror of colonising with felons. To his Thoughts on
Secondary Punishments in 1832 he had appended an essay on
colonisation by his chaplain Dr. Samuel Hinds, later a member
of the Committee of the New Zealand Association, and to his
Remarks on Transportation in 1834, the prospectus of the
2South Australian Association.' Indeed he considered it 'his
1. The unanswered questions are firstly, why did the 
Committee ignore Lang's plan for new convict colonies?
(see above p.1:42 note 1) and secondly, why was Wakefield 
so scrupulously disassociated from the Committee? He was 
certainly involved but he was not called as a witness and 
I: olesworth did not mention him in either his Report or in 
his speech of 1840. His abduction of Ellen Turner does 
not explain this for he was considered reputable enough 
to give evidence before Ward's Committee on Waste Landsin the Colonies in 1836 and Hawe's Committee on Metropolis 
Police Offences in 1837 and his evidence would have been 
as relevant to Molesworth's Committee as to Hawe's. This 
apparently deliberate exclusion suggests some sinister 
purpose.
2. Garnett op. cit. p.138 ; E.G-. Wakefield, A View of the
Art of Colonisation (London, 1849)» p.54, 106 ; TC 1838 
Appendix p.302- in Whately's letter to the Rev. H. Bishop, 
2'March 1838, he said that Hinds wrote the article, it
is unsigned in the appendix to Thoughts on Secondary 
Punishments (London, 1832).
Hinds published On the Colonisation of New Zealand in 
1838 and in 1849 was made Bishop of Norwich. See D.N.B. 
Vol.IX p .897.
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r e l i g i o u s  d u t y ’ t o  d i s c o u r a g e  e m i g r a t i o n  t o  N.S.W. and g r o s s l y
u n f a i r  t o  S o u th  A u s t r a l i a  t o  send c o n v i c t s  anywhere n e a r  t h a t  
1
c o lo n y .  I n  1820 he had p u b l i s h e d  a t h e o r e t i c a l  a r t i c l e  on 
'E m i g r a t i o n  t o  C a n a d a ' ,  from 1829-31 he was Drummond P r o f e s s o r  
o f  P o l i t i c a l  Economy a t  O xford ,  and he c o r r e s p o n d e d  on 
c o l o n i a l  m a t t e r s  w i t h  Nassau  S e n i o r  b u t  h i s  i n t e r e s t  i n  
T r a n s p o r t a t i o n  d e r i v e d ,  he s a i d ,  from h i s  e x p e r i e n c e  as a 
p a r i s h  m i n i s t e r .  His a t t e m p t s  t o  i n c u l c a t e  m o r a l i t y  had 
been  f r u s t r a t e d  b e c a u se  ' t h e  law a f f o r d e d  n o t  o n ly  no a d e q u a te  
d i s c o u r a g e m e n t  t o  c r im e ,  b u t  even i n  many i n s t a n c e s ,  a b o u n ty  
on i t . ' ^
He c o n c e n t r a t e d  p r i m a r i l y  on t h e  f a i l u r e  of T r a n s p o r ­
t a t i o n  t o  p r e v e n t  c r im e i n  E n g la n d .  Of t h e  f o u r  n e c e s s a r y
1 .  PD. GrB. 3rd S e r i e s  V o l . l i i i  c o l .  1 27 6 .  R u s s e l l  f e l t  
t h a t  ' t h a t  most Reverend  P r e l a t e  c a r r i e d  h i s  i d e a s  on 
t h a t  s u b j e c t  much to o  f a r ' ,  i b i d  c o l .  1290. W hate ly  
Speech on T r a n s p o r t a t i o n  p . 8 3 - 7 .
2.  R. W hately  -  D . N . B .  Vol.XX p .1 3 3 5 - 6 ,  T houghts  p . 2 - 3 ,
E . J .  W hate ly  ( e d . ) ,  L i f e  and C o r re sp o n d en ce  of R ic h a rd  
W hate ly  (2 V o l s . ,  London,  1866 ) . V o l . I  n .150 , 163, 391,
414.
See a l s o  G-azette 19 December 1835 p . 2 .  I t  s a i d  t h a t  h i s  
i n t e r e s t  a r o s e  f rom t h e  T r a n s p o r t a t i o n  of  h i s  own b r o t h e r ,  
i n  N.S.W. 1798-1804 .  T h is  smears  h i s  c h a r a c t e r  and 
s u p p o r t s  t h e  c r i t i c i s m  t h a t  h i s  e v id e n c e  was o u t d a t e d .
E . g .  Gr. A r t h u r ,  A Defence  of T r a n s p o r t a t i o n  (London, 1835) ,  
p .1 0 5 .  T here  i s  "however no W hately  i n  t h e  l i s t  of  con­
v i c t s  i n  th e  c o lo n y  from 1788 t o  1819, o r  o f  c o n v i c t s  
t r a n s p o r t e d .  HO.1 0 /1 ,  HO.1 1 /1 .  J o u r n a l i s m  i n  N.S.W. 
i n  th e  t h i r t i e s  was n o t  d i s t i n g u i s h e d  by i t s  r e l i a b i l i t y .
2 0 0 .
c h a r a c t e r i s t i c s  of p u n ish m e n t ,  t h a t  i t  sh o u ld  be f o r m i d a b l e ,
humane, c o r r e c t i v e  and c h e a p ,  i n  a l l  of which  T r a n s p o r t a t i o n
had f a i l e d ,  t h e  f i r s t  was i n d i s p u t a b l y  th e  most i m p o r t a n t .
’To t h i n k  of  d i m i n i s h i n g  c r i m e ’ he s a i d  'b y  s im p ly  rem oving
t h e  c r i m i n a l s ,  w i t h o u t  h o l d i n g  ou t  an e f f e c t u a l  t e r r o r  t o
f u t u r e  o f f e n d e r s ,  i s  l i k e  u n d e r t a k i n g  to  empty a  l a k e  by
b a l i n g  ou t  t h e  w a t e r ,  w i t h o u t  s t o p p i n g  t h e  r i v e r  which f low s
i n t o  i t . ’ Pun ishm ent  must  p r e v e n t  c r im e  and T r a n s p o r t a t i o n
1
had f a i l e d  i n  t h i s  b e c a u se  of i t s  l a c k  o f  c e r t a i n t y .
In  1833 A r t h u r ,  Governor  o f  V .D .L.  and B ro u g h to n ,  
Archdeacon of  N.8.W. a t t a c k e d  t h i s  a rg u m e n t ,  i n  t h e  n e x t  y e a r  
W hate ly  r e p l i e d  and i n  1835 A r t h u r  r e t u r n e d  t o  defend  T r a n s ­
p o r t a t i o n  and by i n f e r e n c e ,  h i s  a d m i n i s t r a t i o n .  These 
a t t a c k s  i n d i c a t e d  most of th e  b a s i c  f a l l a c i e s  i n  W h a t e l y ’s 
r e a s o n i n g .  The u n c e r t a i n t y  of  T r a n s p o r t a t i o n  which  W hate ly  
so a b h o r re d  was due ,  s a i d  A r t h u r ,  t o  t h e  c o n f u s i o n  of
B r i t a i n ' s  c r i m i n a l  lav; and would n o t  be rem edied  by W h a t e l y ' s
2p r o p o s a l  f o r  a  number of d i f f e r e n t  P e n i t e n t i a r i e s .  A r t h u r
1. W hate ly ,  Thoughts  p . 6 - 7 ,  84,  58. S i r  John F e rg u so n  
( n o . 2264) a t t r i b u t e s  t h e  Account  of an E x p e d i t i o n  to  t h e  
I n t e r i o r  of New H o l lan d  (L ondon, 1837) ,  e d i t e d  by Lady 
Mary Fox,  t o  "Whately. I t  i s  an a c c o u n t  of an U t o p i a ,  
a c c o r d i n g  t o  t h e  a d v e r t i s e m e n t  t o  t h e  second e d i t i o n  in  
1849? ’com pi led  by more t h a n  one p e r s o n ' .  I t s  a d v e r -  
s i o n s  t o  N .S .W .,  formed ' f ro m  t h e  scum and r e f u s e  of  
m a n k in d ’ and ' t h e  sw eep ings  of our  g a o l s ’ and i t s  g e n e r a l  
r a t i o n a l e  o f  p u n ish m en t ,  r e p e a t  W h a t e l y ' s  i d e a s  and 
f a l l a c i e s .  I b i d ,  1837 e d i t i o n ,  p . 3 0 ,  169, 164-8 .
2. Gr. A r t h u r ,  O b s e r v a t i o n s  upon Seco n d ary  P un ishm en ts  
( H o b a r t ,  1833 ) ? p .6  5 /  "defence’ p . 76-83 .
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was co n v in c ed  t h a t  t h e  r em o v a l  and r e f o r m  of c r i m i n a l s  was
t h e  pr ime o b j e c t  of pun ishm ent  and a t  t im e s  he came c l o s e  t o
a  d e fe n c e  of t h i s  v iew ,  a d v e r t i n g  t o  o t h e r  ’c a u s e s  of c r ime
p r e v e n t i o n '  w i t h o u t  d e v e l o p i n g  t h e  r o l e  of  t h e  p o l i c e ,  and
t o  t h e  b a s i c  c a u s e s  of  c r im e  i n  B r i t a i n  : no t  v i c i o u s n e s s
1
b u t  o v e r p o p u l a t i o n  and unemployment .  He a rgued  t h a t  th e  
i n t e r e s t s  of Eng],and and of h e r  p e n a l  c o l o n i e s  were  com ple­
m e n ta r y ,  t h a t  E n g l a n d ' s  unemployed c o u ld  be s a lv a g e d  from 
cr im e  t o  b e n e f i t  t h e  c o l o n i e s  by t h e i r  l a b o u r  and B r i t a i n  
by  r e d u c i n g  c o m p e t i t i o n  t h e r e .  B rough ton  s u p p o r te d  him i n  
t h i s  , c o n t e n d in g  t h a t  th o u g h  i n  England, p o a c h in g  had i n c r e a s e d  
b e c a u se  f a s t  coach es  had made i t  e a s y  to  d i s p o s e  of game, i n  
N.S.W. f a s t  co ac h es  were unknown and so n o t  o n ly  t h e  i n c e n t i v e s
b u t  a l s o  t h e  o p p o r t u n i t i e s  f o r  cr im e were f e w e r  th a n  in  
2E n g l a n d .
In  s u p p o r t  of  h i s  t h e s i s  W hate ly  used  W a k e f i e l d ’s
e v i d e n c e ,  g iv e n  b e f o r e  t h e  Committee of 1831 and i n  The
Punishment  of D e a t h , of t h e  c a r e l e s s  e n th u s ia s m  w i t h  which
c o n v i c t s  f a c e d  T r a n s p o r t a t i o n .  W a k e f ie ld  however ,  y e t
t a i n t e d  by t h e  s t e n c h  of  Newgate ,  was a d u b io u s  a u t h o r i t y  so
■5
t h e  A rc h b is h o p  used  him l i t t l e .  Though W h a t e l y ' s  c o u r s e
1. A r t h u r ,  O b s e r v a t i o n s  p .1 1 ,  D efence  p . 5 6 - 6 2 .
2 .  A r t h u r ,  O b s e r v a t i o n s  p .1 0 6 .
3.  W hate ly  T houghts  p .1 8  and Appendix  I I .
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of reasoning followed Wakefield's, differing only in emphasis, 
he preserved his cause from any possible smear. He remained 
a prominent and impeccable opponent of Transportation but he 
was not unwilling to assist a Committee whose connection with 
Wakefield was not overt. He 'took great interest in the 
proceedings and frequently attended'. To the edition of the 
Report which Molesworth published for his constituents at 
Leeds, he appended Whately's review of the evidence and in 
the Dedication, acknowledged his debt to the Prelate's 
admirable works. Whately was not an original thinker, his 
principles were those of Beccaria and Paley and his application 
of them to Transportation echoed Bentham, Mill and the 
Reverend Sidney Smith but he gave Molesworth a respectable 
foundation for his condemnation of the system.
In 1837 Molesworth was a young man of twenty-seven with a
passion for democratic notions, colonial reform and flowered
2dressing gowns. His wealth and his remoteness from power 
absolved him from the need to consider the banalities of
1. Eagar in Monitor 5 January 1838 p.2 ; Molesworth Leeds 
Report p.iv,49, Whately's letter was also published in 
TC 1838 Appendix p.299.
2. Ullathorne Autobiography p.138 ; see also the opinions 
of Cobden and Thackeray in Fawcett op. cit. p.244, 17 ; 
also Weekly Herald (Edinburgh) 27 October 1855, in
T. Wooilcombe (ed .) , Hotices of the Late Sir William 
Molesworth (London, 1857), p.94.
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moderation, and he was fired by the solutions of Wakefield and
his philosophical friends to the problems of the world. An
irresponsible infidel in his own little world, he assumed
responsibility for all mankind. Sustaining his passionate
moral fervour, he had a mind 'possessing neither quickness
of apprehension nor brilliancy of imagination, but remarkably
1clear, sound, logical and comprehensive.' It was a mind
suited to the great task he had begun of editing the works
of Thomas Hobbes, England's first Utilitarian who had, more
than a century before, anticipated the master Bentham.
At a meeting of the Workingmen's Association in the
Grown and Anchor, three days before the appointment of his
Committee, he delivered in simplicity and sincerity and
sartorial elegance, a fastidiously prepared speech advocating
Universal Suffrage for Canada. It was a gospel which The
Times regretted, savoured 'very strongly of wickedness,
2imbecility or insanity'.
1. The Times (London) 23 October 1855» in T. Woollcombe 
(ed .), Notices of the Late Sir William Molesworth p.24. 
See also Examiner 27 October 1855» and Morning Chronicle 
23 October 1855» in ibid p.66, 38. The latter said 
'What industry could do, he did. His case is a remark­
able instance of the effect of careful cultivation on
a thin soil of intellect.'
2. The Times (London) 5 April 1837 p.4.
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I t  was n e c e s s a r y  in  1837 t o  do so m e th in g  a b o u t  •S.W.
A new Act  was due f o r  i t s  g o v ernance  and a g i t a t i o n  b o t h  i n
E ngland  and t h e  c o lo n y  demanded a r e t h i n k i n g .  Lord John
R u s s e l l ,  Home S e c r e t a r y ,  ag re ed  t h a t  t h e  sy s te m  sh o u ld  be
amended and so  when M olesworth  asked f o r  h i s  h e l p  in  g a i n i n g
a  Committee t o  e n q u i r e  i n t o  T r a n s p o r t a t i o n ,  he a c q u i e s c e d .
1T o g e t h e r  t h e y  drew up a l i s t  of  members, c h o o s in g  from t h e  
Commons men of  r e s p e c t ,  O f f i c e r s  of t h e  Government,  men 
i n t e r e s t e d  i n  the  r e f o r m  of  t h e  p e n a l  code ,  of  t h e  p o l i c e  and 
of  t h e  c o l o n i e s  and v e r y  n a t u r a l l y ,  M o le s w o r th ’ s own R a d i c a l  
c o l l e a g u e s .
When news of  t h i s  Committee r e a c h e d  th e  c o lo n y  th e  
G a z e t t e  was d e l i g h t e d  b e c a u se  ’a l l  sh a d es  of p o l i t i c a l  
o p i n i o n ’ were r e p r e s e n t e d .  I t s  e d i t o r s  a n t i c i p a t e d  ’th e  
most  b e n e f i c i a l  r e s u l t s  from t h e  enq u iry *  b u t  when t h e y  h e a r d  
t h o s e  r e s u l t s  in  1839 t h e y  ag re ed  w i t h  a l l  of  t h e  o t h e r  
c o l o n i a l  n ew spapers  t h a t  ' t h e  t e rm  T r a n s p o r t a t i o n  Committee 
was i n  e f f e c t  b u t  a n o t h e r  name f o r  t h e  Couth A u s t r a l i a n  
C o l o n i z a t i o n  C o m m is s io n e r s ’ . Even t h e  C o l o n i s t , o v e r jo y e d
1 . M olesw or th  Speeches  p .2 3  -  He said, t h a t  he  a d d r e s s e d  
R u s s e l l  b e c a u se  he f e a r e d  t h e  ’p r o v e r b i a l  i n d e c i s i o n  
and s u p i n e n e s s  o f '  G l e n e l g .  R u s s e l l  was however 
e q u a l l y  i f  n o t  more s u i t a b l e  f o r  t h e  t a s k .  E aw ce t t  
op. c i t .  p . 1 4 0 - 1  r e f e r s  t o  a  l e t t e r  f rom R u s s e l l  d a te d  
3 A p r i l  1837 a g r e e i n g  t o  s u p p o r t  M olesw or th .
by the ’blessed deliverance’ of N.S.W., accepted the judgment 
and. used it as a compliment. The Australian went further, 
writh swaggering sophistication it explained to the colonists 
that they were the victims of a Radical plot to overthrow 
both Whigs and Tories, that the Committee was a 'powerful 
engine of party power.
Of the twenty men who sat on the Committee, eight were 
Radicals and four of these, Molesworth, Buller, Ward and 
Leader, prominent in the party. Come of the Radicals were 
chosen for the attention they had given to colonial policy 
and to the problem of crime in Britain but primarily they , 
were chosen because they were Molesworth's friends and were 
prepared to support the venture of a young extremist.
Leader and Hawes were active and consistent but Hutt, at first 
a regular attendant at the examinations, was not reappointed 
in the second session. Buller, so charming and brilliant, 
came spasmodically in the first session and though after his
1. G-azette 26 September 1837 p.2, 7 February 1839 p.2.
Colonist 12 October 1839 p.2. See also Pier aid 8 March 
1839 p .2, Monitor 11 February 1839 p.3, Australian
8 January 1839 p.2.
2. Australian 22 May 1838 p.2. also 11 May 1838 p.2, 18 May 
1838 p.2.
3. The others were H.L. Bulwer, B. Hawes, W. Hutt and
W.H. Ord . Parties were not clearly delineated but tPiese 
men voted consistently with the Radicals on Radical 
measures. E.g. PL. GB. Vol. xxxvi col. 552-4.VoLxxxvii co 
615-7, 1150-1.
206  .
a p p o in tm e n t  as  a g e n t  f o r  t h e  A .P .A . ,  r e g u l a r l y  i n  th e  second 
s e s s i o n ,  h i s  a t t e n d a n c e  was c u t  s h o r t  by h i s  d e p a r t u r e  f o r  
Canada w i t h  Durham and W a k e f i e ld .  Ord and Ward were n e g l e c t ­
f u l  of t h e  e x a m in a t io n s  and B u l w e r , B u l l e r ' s  p r e d e c e s s o r  as  
a g e n t  f o r  t h e  A .P .A .  was more c o n ce rn ed  w i t h  h i s  c a r e e r  as  a 
d i p l o m a t .  He was n o t  an o r i g i n a l  member o f  t h e  Committee ,  
even a f t e r  h i s  a p p o in tm e n t  he came o n ly  u n d e r  p r e s s u r e  from
Edward E a g a r  and he l e f t  b e f o r e  t h e  second s e s s i o n  f o r
1C o n s t a n t i n o p l e .  Though t h e  r a d i c a l i s m  of M olesworth  and
some of t h e  members of h i s  Committee was c l e a r l y  im p ressed
on t h e  r e p o r t ,  t h e i r  s e l e c t i o n  was n o t  a  p o l i t i c a l  manouvre .
Had t h e  Committee been  i n t e n d e d  as  a  p o w e r fu l  e n g in e  of  p a r t y
power i t  would have i n c l u d e d  t h e  l e a d i n g  R a d i c a l s ,  Hume,
Roebuck and G-rote b u t  t h e  R a d i c a l  c au se  which  had seemed
i n v i n c i b l e  i n  1832 had f a l t e r e d .  D e s p i t e  i t s  f a v o u r  w i t h
2t h e  e l e c t o r a t e  t h e  T o r i e s  were to o  s t r o n g .  The m odera te
R a d i c a l s  were t u r n i n g  t o  th e  Whigs and i n  a d d i t i o n  M olesworth
had l o s t  t h e  s u p p o r t  of G-rote. M olesw or th  was e v e r  w i l l i n g
t o  d i s c o m f o r t  t h e  p u s i l l a n i m o u s  Whigs b u t  he was im p o te n t  to  
■3
do m o r e . '
1. E a g a r  i n  M o n i to r  5 J a n u a r y  1838 p . 2 ,  4 .
2 .  B. F i t z p a t r i c k ,  The B r i t i s h  Empire  i n  A u s t r a l i a  (M .U .P . ,  
1 941) .  p .10 ; W. H a r r i s , The H i s t o r y  of  t h e  R a d i c a l  
P a r t y  i n  P a r l i a m e n t  (London”! 1 885) ,  p . 26>1 - 2 ,  2 76-8 .
3 .  F a w c e t t  op. c i t .  C h a p te r  7, a l s o  p .8 0  -  B u l l e r ' s  famous 
rem ark  t o  G-rote, soon ' o n l y  you and I  w i l l  be l e f t  t o  
" t e l l "  M o l e s w o r t h ' .  ( 1 8 3 6 ) .
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An interest in Colonial affairs was more pertinent to
the subject of enquiry. The Radicals, except for Leader and
Ord, were all Wakefieldian colonial reformers, all members of
the Committee of the South Australian Association formed in
1834 and all save Luller and Bulwer, of the hew Zealand
1Association formed in May 1837. With them were Sir Charles 
Lemon, a member of the S.A.A. ; Francis Baring, Chairman of 
the N.Z.A.' ; Sir G-eorge Grey, Undersecretary of State for 
the Colonies ; and Viscount Howick, Secretary for War, who 
had accepted Wakefield’s arguments in 1831 and though he had 
since fallen out with the master was still convinced of his
Xprinciples. ' G-rey only was untouched by Wakefield, but
1. ’Papers - South Australia’ M.S. ML A272 p.7 - Provisional 
Committee of the S.A.A., 7 July 1834. Some lists of the 
Committee do not include Bulwer and Lemon, e.g. Pike 
Paradise of Dissent p.87.
f.Z.:’,. Committee - B.G. Wakefield and J. Ward, The 
British Colonisation of lew Zealand (London, 1837), 
p .viii. Garnett op. cit. p.142 includes Buller but he 
was not one of the 1837 members though active in 1840.
See W. P. Morrell, British Colonial Policy in the Age 
of Peel and Russell (London, 1930), Chapter V .
2. Baring was first captivated when, as a member of Ward’s 
Committee on Waste Lands in the Colonies in 1836, he 
heard Wakefield's testimony. Garnett op. cit. p.127, 
Wakefield Art of Colonisation (1849) p.51.
3. Wakefield op. cit. p.26-8 ; Viscount Howick, Paper on 
Transportation, 31 May 1838, Paper 21 in Pacers on Trans­
portation 1837-8 (London, 1838, Ferguson no". 2501 g. , 
copy in National Library, Canberra) referred to hereafter 
as 'Howick's Paper, 31 March 1838', p.9.
For Sir George Grey see Garnett op. cit. p.244.
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William Hutt who attended none of the important policy 
meetings of the Committee and had not been a member in the 
second session was, as one of the Colonization Commissioners, 
the only member still actively concerned with South Australia. 
New Zealand and Canada were their present obsessions but as 
Hutt’s loss of interest cast doubt on the conception of the 
Committee as a South Australian intrigue, so Baring’s complete 
indifference discounted any direct connection with their 
hopes for : ew Zealand. The colonial reformers on the 
Committee were evangelists not astute financiers.
On the 14th April 1837, a week after Molesworth had 
obtained his Committee, the Commons appointed another, to 
enquire into the Police of the Metropolis. Its Chairman was 
Benjamin Hawes and with him were Viscount Howick, Sir Robert 
Peel and later Mr. Ward, all important members of Molesworth’s 
Committee. Also concerned with the prevention of crime in 
Britain were Mr. Powell Buxton, active in the Society for the 
Reform of Prison Discipline and in the reform of the penal 
code, Mr. Lennard who had applied himself to the reform of 
criminal law, lord John Russell and Mr. Hutt. Buxton 
ignored, the Committee and was discharged after two weeks and
1. D.N.B. Vol.III p.559-60 ; Radzinowicz History of
English Criminal Law Vol.I p.571, 591, 605-6 ; PP. HC. 
1837 Vol. xii Paper 451 Q.1234 - Wakefield mentioned 
Hutt’s activity in setting up a House of Refuge.
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Leonard and Hutt were not reappointed in the second session. 
Russell and Peel, the leaders in the Commons of the two great 
parties, had little time for the rambling examination of the 
witnesses but with Grey and Howick they were careful to attend 
the crucial meetings in which the report was hammered out.
On 6 April 1838, after examining their last witness, 
the Committee members met to discuss their report. They 
were all steeped in a climate of opinion much opposed to 
Transportation. Prom its inception there had been powerful 
opposition, Bentham, Mill, Wakefield and Whately were only a 
few of those who had attacked the system for its undue lenity 
or its severity or for the uncertainty which comprehended 
both. Substantiating these attacks were the lurid accounts 
of the colony which they had heard from its excreta.
Even so the Whig members of the Government and the Tory 
leader objected to Molesworth's intention of recommending the 
complete abolition of the system. As Home Secretary in the 
twenties Sir Robert Peel had become acutely aware of the 
inadequacy of existing measures for the prevention of crime. 
He had consolidated and amended much of Britain's obsolete 
criminal law, against the cries of the upholders of civil 
liberty he had reorganized the police in the metropolis and
1. A.G.L. Shaw, Convicts and the Colonies (London, 1966),
Chapters 6 and T2 ; Klaus E. Knorr, British Colonial
Theories 1370-1830 (Toronto, 1944), Chapter XIII.
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he had thrown up h i s  hands  i n  d e s p a i r  a t  t h e  q u e s t i o n  of 
T r a n s p o r t a t i o n .
Lord John R u s s e l l ,  c u r r e n t  Home S e c r e t a r y ,  had c h a i r e d  
t h e  S e l e c t  Committee of  1828 which  gave a p p r o v a l  t o  P e e l ' s  
m easu re s  and t o  T r a n s p o r t a t i o n  as a pun ishm ent  f o r  g rav e  
o f f e n c e s / '  In  O c to b e r  1836 and i n  March 1837 he had 
r e i t e r a t e d  t h i s  o p i n i o n .  He t o l d  t h e  Commons and th e  
Commissioners  on C r i m i n a l  Law t h a t  a s s ig n m e n t  was t o t a l l y  b a d ,  
f a i l i n g  by i t s  u n c e r t a i n t y  t o  d e t e r  c r i m i n a l s ,  s u c c e e d i n g  by 
i t s  c h a r a c t e r  of s l a v e r y  t o  d e g ra d e  them, and u t t e r l y  d e p r a v i n g  
t h e  community in  w hich  t h e y  were p l a c e d .  T r a n s p o r t a t i o n  he 
s a i d ,  sh o u ld  be a b o l i s h e d  f o r  a l l  b u t  t h e  g r a v e s t  o f f e n d e r s  
and t h e s e  sh o u ld  be v i s i t e d  n o t  by a s s ig n m e n t  b u t  by h a rd  
l a b o u r  i n  gangs on p u b l i c  w o rk s .  He d id  n o t ,  he t o l d  th e  
Commons, w i sh  ' t o  go t h e  l e n g t h  of A rc h b ish o p  W h a te ly '  and 
a b o l i s h  i t  e n t i r e l y . ^  On 10 A p r i l  1837, t h r e e  days a f t e r  t h e  
a p p o in tm e n t  o f  M o l e s w o r t h ' s  Commit tee ,  he b ro u g h t  in  a  b i l l  
t o  amend t h e  law c o n c e r n i n g  o f f e n c e s  p u n i s h a b l e  by T r a n s p o r ­
t a t i o n  f o r  l i f e ,  on 15 May h i s  U n d e r s e c r e t a r y  Mr. P h i l l i p s
1. R adz inow icz  op.  c i t .  V o l . I  p .5 7 8 - 8 8 ,  572.
2 .  PP. HC. 1828 V o l . v i  P a p e r  545, R e p o r t  on C r im in a l  
Commitments i n  E ngland  and W ales ,  p . 3 ,  14.
3 .  P P . HC. 1837 V o l . x x x i  P a p e r  79, L e t t e r  from Lord R u s s e l l  
t o  t h e  C r im in a l  Law C om m iss ioners ,  20 O c tober  1836, p . 6 ,
7 ; PL. UB. T h i r d  S e r i e s  V o l . x x x v i i  c o l .  727, 23 March 
1837.
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t o l d  t h e  C o l o n i a l  O f f i c e  t h a t  H a s s e l l  wanted t h e  a b o l i t i o n  
of  a s s i g n m e n t , a  r e d u c t i o n  i n  t h e  number of  c o n v i c t s  t r a n s ­
ported. and t h e i r  employment on p u b l i c  w o r k s , and on 26 May, 
Lord G-lenelg gave h i s  i n s t r u c t i o n s  t o  B ourke .  R u s s e l l  had 
d e c id e d  to  a c t  on t h e  Q u e s t io n  of T r a n s p o r t a t i o n  i n d e p e n d e n t l y  
of  M o l e s w o r t h ' s  c r u s a d e .  He d id  n o t  b o t h e r  t o  l i s t e n  t o  t h e  
w i t n e s s e s  M olesw or th  c a l l e d  and though  he a t t e n d e d  t h e  p r o ­
c e e d in g s  o f  t h e  Commit tee ,  i t  was t o  check  th e  e n t h u s i a s t s .
He had made up h i s  mind and i n  1839 th o u g h  he s u p p o r t e d  h i s  
r ec o m m e n d a t io n s ,  by r e f e r r i n g  t o  t h e  e v id e n c e  b r o u g h t  b e f o r e  
t h e  Commit tee ,  t h e y  were  l i t t l e  a f f e c t e d  by i t .  In  t h e  
d e b a t e  on T r a n s p o r t a t i o n  i n  1840 ’he r a t h e r  c o n c u r re d  w i th  
t h e  r e p o r t  of  th e  Committee of which  t h e  Hon. B a r o n e t  was t h e
a b l e  Chairman th a n  w i t h  t h e  p r o p o s a l  w h i c h ’ M olesworth  made
2
f o r  t h e  c o m p le te  a b o l i t i o n  of  T r a n s p o r t a t i o n .  ' With P e e l ,  
Howick and Grey he a c c e p t e d  M o le s w o r th ’s condem nat ion  of  t h e  
p r e s e n t  w o rk in g s  of T r a n s p o r t a t i o n  b u t ,  aware of t h e  immense 
t r o u b l e  which  i t s  t o t a l  a b o l i t i o n  would c a u s e ,  k e p t  f a i t h  i n
1. J o u r n a l s  of t h e  House of  Commons 1837 V o l .9 2  p .245  ; 
H.R.A. 1 . 1 8 .7 6 3 - 4  (G-lenelg t o  B ourke ,  26 May 1837) James 
S tep h en  f e l t  t h a t  ' t h i s  l e t t e r  r e l a t e s  t o  a  s u b j e c t  so 
i n t i m a t e l y  c o n n e c te d  w i t h  t h e  e n q u i r i e s  of t h e  T r a n s p o r ­
t a t i o n  Committee t h a t  i t  seems t o  me s c a r c e l y  p o s s i b l e
t o  a c t  upon i t  u n t i l  t h a t  Committee s h a l l  have made t h e i r  
r e p o r t ' .  Minute  t o  S i r  George Grey, 18 A p r i l  1837, i n  
CO.201/264  p .3 2 2 .
2 .  P P . HL. 1839 V o l . v i , R u s s e l l ,  Note  on T r a n s p o r t a t i o n  and 
S ec o n d a ry  P u n is h m e n t ,  2 J a n u a r y  1839, p . 1 - 1 0  ;
PL. GB. T h i rd  S e r i e s  V o l . l i i i  c o l .  1289.
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t h e  p o s s i b i l i t y  of  i t s  amendment.  At t h e  v i t a l  Committee 
m e e t in g s  i n  1838 t h e s e  men p r e s e n t e d  a  s o l i d  b l o c k  a g a i n s t  any 
e x t re m ism .
A f t e r  t h e  i n i t i a l  f i g h t  on 6 A p r i l  1838 ove r  t h e  q u e s t i o n
of  t o t a l  a b o l i t i o n ,  Howick p r e s e n t e d  a  p a p e r  and a  s e r i e s  of
r e s o l u t i o n s  i n s i s t i n g  on t h e  r e t e n t i o n  of N o r f o lk  I s l a n d ,  P o r t
A r t h u r  and Bermuda as  p e n a l  s t a t i o n s .  With Hawes and w i t h
h i s  f a i t h f u l  r a d i c a l  a l l y  John Temple L ead er  who had s to o d  by
him over  t h e  Reform C lub ,  been t h e  most  c o n s c i e n t i o u s  member
of h i s  Committee and w i t h  g r e a t  abandonment s u p p o r t e d  t h e  most
ex t rem e  r a d i c a l  m e a s u r e s ,  M olesworth  f o u g h t  a g a i n s t  t h e  G-overn-
2
m e n t ' s i n i q u i t o u s  compromise.
1. F o r  th e  O p p o s i t i o n  t o  M olesw or th  see  M oni to r  24 O c tober  
1838 Supplement  p .  1 ( L e t t e r  from London") ; A u s t r a l i a n  2 
March 1839 p . 2 .
I  have com pi led  t h e  f o l l o w i n g  a c c o u n t  of t h e  P r o c e e d in g s  
of t h e  Committee from m i s c e l l a n e o u s  e v id e n c e  of th e  views o f  
t h e  members ( i n d i v i d u a l l y  documented)  ; from t h e  r e c o r d  of 
a t t e n d a n c e s  of members p u b l i s h e d  i n  P P . HC. 1837-8 v o l . x x i i  
P a p e r  669 ( s e e  below Appendix  Two) ; and from t h e  c o l l e c t i o n  
of D r a f t  R e p o r t s  and o t h e r  p a p e r s  bound i n  P a p e r s  on T r a n s ­
p o r t a t i o n  1 837-8 (Fe rguson  n o s . 2501 a - h ,  Copy i n  N a t i o n a l  
L i b r a r y ,  C a n b e r r a ) . The volume c o n t a i n s  d r a f t  r e p o r t s  of 
31 May 1838 (P a p e r  2 0 ) ,1 6  J u l y  1838 (P ap er  2 6 ) ,  and 31 J u l y  
1838 (P ap er  2 6 b ) .  I  s h a l l  h e r e a f t e r  r e f e r  t o  them o n ly  by 
t h e i r  d a t e s .
2.  Hawes must  have  s i d e d  w i t h  M olesw or th  or  t h e  O p p o s i t i o n  
would have had a c l e a r  m a j o r i t y  on 31 May 1838 which  i s  
d o u b t f u l  b e c a u se  M olesworth*s  d r a f t  of 1b J u l y  1836 does n o t  
i n c l u d e  t h e  recom m enda t ions  t h e y  made t h e n .
J . T .  L ea d e r  -  see  L .N .B .  1901—11 p .4 3 1 - 2  ; F a w c e t t  op. 
c i t . p .2 8 ,  71, 80 ,  243 ; H a r r i s  R a d i c a l  P a r t y  p .2 8 9 ,  293, 
301, 322, 488 ; Joolcombe op. ciT7 p". 9Ü. He a t t e n d e d  
a lm o s t  a l l  t h e  m e e t in g s  e x c e p t  t h o s e  h e ld  toward  t h e  end of 
t h e  f i r s t  s e s s i o n  when he was ou t  o f  P a r l i a m e n t .  A f t e r  n in e  
y e a r s  of u n i n h i b i t e d  in v o lv e m e n t  i n  r a d i c a l  p o l i t i c s , he 
r e t i r e d  t o  I t a l y  i n  1844 and rem ained  t h e r e  u n t i l  h i s  d e a t h  
in  1903.
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H o w ie k 's p a p e r  was p r e s e n t e d  on 31 May and M s  a n a l y s i s
of t h e  economy of N.S.W. and h i s  recom m endat ion  f o r  an
i n c r e a s e  i n  t h e  p r i c e  of l an d  were i n c l u d e d  a lm o s t  v e r b a t i m
i n  th e  D r a f t  R e p o r t  which  M olesworth  w ro te  a f t e r  t h i s  
1
m e e t i n g .  H is  p r o p o s a l s  c o n c e r n i n g  N o r f o l k  I s l a n d  and. P o r t
A r t h u r  were a c c e p te d  l e s s  e a g e r l y .  Throughout  J u l y  o f  1838
t h e  Committee s t r i p p e d  M o l e s w o r t h ' s  d r a f t  of much of i t s
im p a ss io n e d  r h e t o r i c  and ,  a p p l y i n g  u n r e m i t t i n g  p r e s s u r e ,
2
f o r c e d  him to  a c c e p t  Howick’s c o n c l u s i o n s .  On 3 Augus t  1838 
t h e y  a g re e d  w i t h  v e r y  s l i g h t  amendment, t o  h i s  f i n a l  d r a f t  
and L e a d e r  b r o u g h t  b e f o r e  t h e  Commons a R e p o r t  w i t h  whose
3
recom m enda t ions  M olesw or th  e m p h a t i c a l l y  d i s a g r e e d .
1. Howick’s Pap e r  31 May 1838 p . 7 - 8  ; D r a f t  R e p o r t  16 J u l y  
1838 p .4 4  ; P i n a l  R e p o r t  p . x x x v - i .  M olesworth  to o  
p r e s e n t e d  a d r a f t  on 31 May 1838, i t  recommended v e r y  
b r i e f l y ,  t h e  a b o l i t i o n  of T r a n s p o r t a t i o n  and an e n q u i r y  
i n t o  t h e  b e s t  means of  r e p l a c i n g  i t .
2. Howick’s P a p e r  31 May 1838 p . 2 - 6  ; D r a f t  R e p o r t  16 J u l y  
1838 p . 4 6 - 7  ; D r a f t  R e p o r t  31 J u l y  1838 p .3 9 - 4 4  ; P i n a l  
R e p o r t  3 August 1838 p . x l i - x l v i .
3 .  D r a f t  R e p o r t  31 J u l y  1838 ; J o u r n a l s  of t h e  House of  
Commons 1837-8 V o l .9 3  p . 8 1 6 ,  3 August  1838 ; PD. GB.
T h i rd  S e r i e s  V o l .  l i i i  c o l .  1284, 5 May 1840 ( M o le s w o r th ’s 
i n t e r j e c t i o n )  ; M olesw or th  Leeds R e p o r t  p . v ,  44 -5  f o o t ­
n o t e  .
A no th e r  R e p o r t ,  u n d a te d  and p re su m ab ly  a  d r a f t ,  was 
p r i n t e d  i n  t h e  A u s t r a l i a n  9 O c to b e r  1838 p . 2 .
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CHAPTER V I I I  
THE MOLESWORTH REPORT
M o l e s w o r t h ' s  R e p o r t  i s  a- t h o ro u g h  and i m p r e s s i v e  s t u d y
of  T r a n s p o r t a t i o n  and New South  W ales .
The i n d u s t r y  and l o g i c  which d i s t i n g u i s h e d  h i s  mind,
endowed h i s  R e p o r t  w i t h  a  c o m p re h e n s iv e n e s s  and c l a r i t y .
Even s o ,  t h e  R e p o r t  was n o t  c h a r a c t e r i z e d  by t h e  m e t i c u l o u s
pedantry/- of  h i s  work on Hobbes. E reed  from t h e  n e c e s s a r y
l i m i t a t i o n s  of  an e d i t o r ,  he was a f la m e  w i t h  th e  c o n v i c t i o n
of  a  S t . Oeorge,  o r  a  W esley .  In  h i s  d e t e r m i n a t i o n  t o  d e s t r o y
so  f o u l  a m o n s t e r  a s  T r a n s p o r t a t i o n ,  he w ro te  a  p a s s i o n a t e ,
1 'c a r e l e s s l y  documented p o le m ic .
He began w i th  a  com prehens ive  a c c o u n t  of  t h e  w o rk in g s  of  
T r a n s p o r t a t i o n ,  and th e n  examined i t s  e f f e c t s  on t h e  c o n v i c t s ,  
t h e  f r e e  s e t t l e r s ,  and t h e  c o lo n y ,  i t s  expen se  and i t s  
s u s c e p t i b i l i t y  t o  improvement .
1. The m a r g i n a l  r e f e r e n c e s  and even f a c t s  i n c l u d e d  i n  t h e  
body of t h e  R e p o r t  a r e  f r e q u e n t l y  i l l - c h o s e n  or  wrong.  
E . g .  p . i v ,  h i s  c o n v i c t  s t a t i s t i c s  a r e  i n c o n s i s t e n t  w i t h  
h i s  r e f e r e n c e s .  P . v ,  he d i s c u s s e s  t h e  Act 30 G-eo. 3 
c . 4 7 ,  a c t u a l l y  31 Geo. 3 c .4 7  and does no t  make c l e a r  
t h a t  i t  was s u p e r s e d e d  by 9 G-eo. 4 c . 8 3 .  P . v i ,  he 
r e f e r s  t o  Mudie and P a r r y .  M udie ’ s r e l e v a n t  e v id e n c e  
was i n  Q . 538-9 n o t  601.  U n le s s  t h e y  a r e  s i g n i f i c a n t l y  
m i s l e a d i n g ,  I  s h a l l  i g n o r e  t h e s e  m i s t a k e s .
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The System
M olesw or th  opened h i s  R e p o r t  w i t h  a  b r i e f  r ev ie w  of  t h e  
deve lopm ent  of t h e  pun ishm en t  of T r a n s p o r t a t i o n ,  of t h e  laws 
p e r t i n e n t  t o  i t  and ,  w i t h  s p l e n d i d  i n s o b r i e t y ,  t h e  e a r l y  
h i s t o r y  of N.S.W.
He went on t o  s u r v e y  th e  p r o g r e s s  o f  c o n v i c t s  f rom th e
c o u r t s  t o  t h e  c o lo n y  and t h e i r  a s s ig n m e n t  t o  p r i v a t e  s e t t l e r s .
’The demand' he s a i d ,  ' h a s  exceeded  t h e  s u p p ly  ; t h e  o b t a i n i n g
öf  c o n v i c t  l a b o u r e r s  has  become, t h e r e f o r e ,  t o  a  c e r t a i n  d e g re e
a m a t t e r  of  f a v o u r ' .  I n  t h i s  M olesworth  made i n s i d i o u s  u se
of  t h e  p r e s e n t  t e n s e  t o  c a s t  doub t  on t h e  e f f i c a c y  of  B o u r k e ' s
r e c e n t  r e g u l a t i o n s .  Mudie was h i s  o n ly  a u t h o r i t y  and though
t h e  H e ra ld  and i t s  c o r r e s p o n d e n t s ,  so v i o l e n t l y  opposed to
Bourke a g r e e d ,  h i s  o m is s io n  of  any r e f e r e n c e  t o  E o r b e s ’
em p h a t ic  d e n i a l  was r e p r e h e n s i b l e .  The v a r i o u s  o c c u p a t i o n s
o f  a s s i g n e d  s e r v a n t s  he c o v e red  b r i e f l y  and ,  d e s p i t e  h i s
2
em phas is  on t h e  i n d u l g e n c e s  g iv en  them, im p e c c a b ly .  Bven
1. R e p o r t  p . v  ; H e ra ld  16 J u l y  1858 p . 2 ,  4 March 1839 p .3  ; 
TO 1837 i . 1 1 ( Bor be s ) -  C f . W ak e f ie ld  England  and 
America  (Everyman, 1 929 ) ,  p •128.
2.  He l i f t e d  h i s  a c c o u n t  of  t h e i r  r a t i o n s  from a p a p e r  on 
T r a n s p o r t a t i o n  w r i t t e n  i n  1836 by D.D. H ea th ,  p r o b a b l y  
Douglas  Denyon who had no o t h e r  a p p a r e n t  i n t e r e s t  i n  
T r a n s p o r t a t i o n ,  c o l o n i s a t i o n  or  o e n a l  r e f o r m  -  D.N.B. 
J o l . 2 2  p . 8 3 3 - 4 ,  TC 1837 A p p e n d ix " p .2 6 3 .  M o le s w o r th ' s  
dogm at ic  a s s e r t i o n  t h a t  c o n v i c t s  a s s i g n e d  as d o m es t ic  
s e r v a n t s  were  g iv e n  wages f rom  £ 10-£15 a y e a r '  was 
s p e c i f i c a l l y  t h e  p r a c t i c e  of th e  A u s t r a l i a n  A g r i c u l t u r a l  
Company and no a u t h o r i t y  i s  g iv e n  f o r  i t s  u n i v e r s a l  
a p p l i c a t i o n  b u t  i t  i s  u n l i k e l y  t h a t  i t  was v e r y  m is ­
l e a d i n g .
216 .
his favourable comparison of the condition of convict servants
with that of their free counterparts in Britain was supported
not only by Parry and by Bourke's opponents but by the most
1ardent advocates of Transportation.
The fate of the assigned servant was not always so
tolerable. There were laws ensuring him a basic food supply,
laws enabling his master to prosecute him for insolence,
insubordination and other actions illegal only for the bond,
and laws enabling him to charge his master with ill treatment.
Even so, as his food supply, so his whole life was governed
by the temper of his master. He was, as Wakefield had
pointed out in 1829? a slave. Both Bourke and Arthur too
used this argument, but as a defence of their systems against
2'charges of excessive leniency. It was impolitic defence,
1. See Gazette 27 May 1837 p.2, Arathur TC 1837 Appendix 
p.17? T.P. Macqueen Australia as She is and as She May 
Be , p.14-5.
2. TC 1837 Appendix p.15 (Arthur to Goderich, 8 February 
1833? in reply to criticism by the 1831-2 Select Com­
mittee), ibid p.77 (Bourke to Stanley, 15 January 1834, 
in reply to criticism in the Hole and Corner petition ; 
Arthur Observations p.3 ; K. Fitzpatrick Sir John
Frank 1 in p. ')5-4 criticises Arthur for giving up his 
previous support of Transportation to ingratiate him­
self with the Committee. He was consistent but 
rendered impotent by the leading questions of the Com­
mittee, and further, most of their references to him in 
the Report were to despatches in which he had said things 
susceptible to their interpretation but otherwise 
intended. See A.G.L. Shaw ’Origins of the Probation 
System’ p.18.
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W hate ly  whose c r i t i c i s m  had p rovoked  A r t h u r ,  r e p l i e d  n o t  by 
d i s p u t i n g  t h e  q u e s t i o n  b u t  by c o n te n d in g  t h a t  a s s ig n m e n t  was 
even worse  t h a n  s l a v e r y  b eca u se  t h e  a s s i g n e e  had no perm anent  
i n t e r e s t  i n  h i s  c o n v i c t s .
S l a v e r y  i n  B r i t i s h  c o l o n i e s  was a b o l i s h e d  i n  1833 and 
d e s p i t e  wide d i s g r u n t l e m e n t  ove r  th e  huge com p en sa t io n  p a id  
t o  s l a v e - o w n e r s , o p p o s i t i o n  t o  s l a v e r y  had become a c l i c h e .
To e q u a t e  a s s ig n m e n t  w i t h  s l a v e r y  was to  condemn i t .  The 
Committee j u s t i f i e d  i t s  e q u a t i o n  by an a c c o u n t  of  t h e  f l o g g i n g s  
a d m i n i s t e r e d  i n  t h e  p e n a l  c o l o n i e s , h o r r i f y i n g  b u t  p r o b a b l y  
no l e s s  b r u t a l  t h an  t h o s e  d i s p e n s e d  f o r  e q u a l l y  v e n i a l  o f f e n c e s  
i n  t h e  army. More f o r c e f u l l y ,  i t  c i t e d  B r e t o n ' s  a s s u r a n c e  
t h a t ,  b e c a u s e  of t h e  c o m p o s i t i o n  and d i s t r i b u t i o n  of t h e  
m a g i s t r a c y ,  l e g a l  r e d r e s s  was ' r a r e l y  so u g h t  f o r  and s t i l l  
more r a r e l y  o b t a i n e d  by t h e  i n j u r e d  c o n v i c t . '  They were 
r i g h t  t h a t  a s s ig n m e n t  was s l a v e r y ,  b u t  i t  was n o t  t h e  
g r a t u i t o u s  s l a v e r y  of A m erica .
The c o n v i c t s  s a i d  M olesw or th ,  behaved as t h e y  were 
t r e a t e d ,  sometimes w e l l  b u t  on t h e  w ho le ,  v e r y  b a d l y .  I n  
c o n f i r m a t i o n  of  t h i s  he a p p e a le d  t o  t h e  d e s p a t c h  of  1832 i n
1. R e p o r t  p . v i i  ; W hate ly  Speech on T r a n s p o r t a t i o n  p . 2 4 .  
I t  was a rgued  t h a t  any form of  p e n a l  d i s c i p l i n e  was a  
form of s l a v e r y ,  a  p o i n t  answered  by W hately  i n  Remarks 
on T r a n s p o r t a t i o n  (London,  1834) p . 3 6 - 7 .  See a l s o  
A. P . A. L e t t e r  t o  C h a r l e s  B u l l e r  31 May 1839 p .2 ,  
p a r a g r a p h  7.
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which  A r th u r  had p r o t e s t e d  a g a i n s t  t h e  i m p o s i t i o n  of a  t a x  
on c o n v i c t  l a b o u r .  T h is  t h r e a t  had l e d  him, d e s p i t e  h i s  
c o n s i s t e n t  ad v ocacy  of T r a n s p o r t a t i o n  and of  t h e  e f f i c i e n c y  
of  h i s  sy s te m ,  t o  a rgue  t h a t  as  t h e  s e t t l e r s  s u f f e r e d  so 
much from t h e  c o n d u c t  of t h e i r  c o n v i c t s ,  t h e y  would r e f u s e  
t o  t a k e  them i f  t h e y  had t o  p a y .  The R e p o r t  on V.D.L.  by 
C a p ta in  Maconochie to o  was p roduced  i n  e v id e n c e .
A le x a n d e r  Maconochie  had gone t o  Y .D .L .  l a t e  in  1836 
a s  p r i v a t e  s e c r e t a r y  t o  t h e  L i e u t e n a n t  G overnor ,  and w i t h  
a  commission from t h e  S o c i e t y  f o r  th e  Improvement of P r i s o n  
D i s c i p l i n e  t o  r e p o r t  on th e  c o n v i c t  sy s te m .  By March 1837 
he had b roken  w i t h  F r a n k l i n  and ,  p e rh a p s  p iqued  by h i s  
r e j e c t i o n  and a n x io u s  t o  a s s e r t  h i m s e l f ,  he c o n f r o n t e d  th e  
a s s ig n m e n t  sy s te m  and t h e  f r e e  community w i t h  some j a u n d i c e .  
To F r a n k l i n ’s complacency he opposed a f a n a t i c  i n d i g n a t i o n .  
I n  F e b r u a r y  1838 h i s  r e p o r t s  r e a c h e d  t h e  C o l o n i a l  O f f i c e  and 
i n  March and A p r i l ,  a t  Lord R u s s e l l ’s i n s t i g a t i o n  t h e y  were 
p r i n t e d  as  P a r l i a m e n t a r y  P a p e r s .  The Molesv/orth  Committee 
r e c e i v e d  them w i t h  e n th u s ia s m  and used  them l i b e r a l l y ,  
d e l i g h t e d  t o  have e v id e n c e  a t  once so c o n g ru e n t  w i t h  t h e i r
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own o p i n io n s  and c a r r y i n g  th e  stamp of  a u t h o r i t y .
M o l e s w o r t h ' s  a c c o u n t  of t h e  a s s ig n m e n t  sys tem  was 
p a r t i a l  b u t  n o t  f a l s e  and though  h i s  c o n c l u s i o n  ’ t h a t  t h e  
most c o n t r a d i c t o r y  s t a t e m e n t s  on t h e  s u b j e c t  may be made w i t h  
p e r f e c t  t r u t h ’ , was i r r e p r o a c h a b l e ,  even t h e  G-azette w h i l s t  
a d v o c a t i n g  t h e  a b o l i t i o n  of  t h e  sy s te m  c o n s i d e r e d  t h a t  ’i n  
t h i s ,  as  i n  e v e r y  o t h e r  m a t t e r  to u ch ed  upon i n  t h e  R e p o r t ,
2
t h e  ex t rem e  v iew of t h e  c a s e  i s  t a k e n  i n s t e a d  of t b e  a v e r a g e . '  
His  r e v ie w  of t h e  a s s ig n m e n t  o f  f e m a le  c o n v i c t s  was u n i v e r s a l l y  
c o r r o b o r a t e d  b u t  h i s  o p in io n  t h a t  t h e  ab u ses  of  c o n v i c t s  
a s s i g n e d  t o  t h e i r  w iv e s ,  as  t e a c h e r s  i n  s c h o o l s  and as  c l e r k s  
t o  t h e  G-overnment, t o  a t t o r n i e s  and t o  t h e  p r e s s  ' a p p e a r ,  t o  
a  g r e a t e r  o r  l e s s  d e g r e e ,  t o  be i n h e r e n t  i n  t h e  sys tem  of 
a s s i g n m e n t '  was b ased  on th e  f l i m s i e s t  e v id e n c e .  Sven t h e  
C o l o n i s t , so v i g o r o u s l y  opposed t o  t h e  sy s te m ,  i n s i s t e d  t h a t
1. J .V .  B a r r y  Maconochie p . 2 8 - 3 0 ,  55 ; K. S i t z p a t r i c k  S i r  
John F r a n k l i n  p . 1 2 6 - 8 ,  155? say s  t h a t  Maconochie came 
t o  V.D .L.  a  p e n a l  r e f o r m e r  and P h i l o s o p h i c a l  R a d i c a l  
( ' a n  i d e o l o g y  which  p r e c l u d e s  p e r f e c t  h o n e s t y ' ) ,  s t r o n g l y  
p r e j u d i c e d  a g a i n s t  a s s i g n m e n t .  B a r r y  oo. c i t .  p . 17-21 
p ro d u ce s  e v id e n c e  s u f f i c i e n t  t o  s a t i s f y  h i m s e l f  t h a t  
Maconochie  came b i a s s e d  i f  a t  a l l ,  i n  f a v o u r  of t h e  
sy s te m .  N e i t h e r  g iv e  any e v id e n c e  of h i s  a s s o c i a t i o n  
w i t h  th e  P h i l o s o p h i c a l  R a d i c a l s .  F i t z p a t r i c k ' s  a r g u ­
ment (o p .  c i t .  p .2 2 4 )  t h a t  ' t h e  Committee f a i l e d  t o
make p r o p e r  i n v e s t i g a t i o n  of  t h e  s t a t u s '  of Maconochie,  
and so o v e r - e s t i m a t e d  h i s  a u t h o r i t y  i s  answered  by 
B a r r y  op. c i t .  p . 15-17 ,  63-64  and C h a p te r  2 P a r t s  I I I  
and IV.
2 .  R e p o r t  p . v i i i  -  a p a r a p h a s e  of  Bourke i n  TC 1837 
Appendix  p . 7 7 ,  G-azette 14 F e b r u a r y  1839 p . 2 .
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t h o s e  e v i l s  had been  r e d r e s s e d  and Herman M e r i v a l e , Drummond
P r o f e s s o r  of P o l i t i c a l  Economy a t  Oxford ,  s a i d  t h a t  a s s i g n -
1
ment had been condemned on i t s  a b u s e s .
Less  th a n  a t h i r d  of t h e  c o n v i c t s  were u n d e r  th e  
im m edia te  c h a rg e  of t h e  g o v e rn m en t .  Of t h o s e  n o t  s e r v i n g  
a d d i t i o n a l  s e n t e n c e s  most had been employed i n  Road P a r t i e s ,  
on whose c o n d u c t  M olesw or th  judged  B u r t o n ' s  Charge t o  be 
' t h e  b e s t  p o s s i b l e  e v i d e n c e ' .  P o r  h i s  p u rp o se  i t  w as ,  he 
e x t r a c t e d  a  l o n g  p a s s a g e  d i l a t i n g  on t h e  d e p r e d a t i o n s  of 
t h e s e  c o n v i c t s ,  a  p a s s a g e  s u f f i c i e n t  he f e l t  t o  ex cu se  him 
from r e f e r r i n g  i n  d e t a i l  ' t o  t h e  unanimous t e s t i m o n y  of  e v e ry  
w i t n e s s  who h a s  been e x a m in e d ' ,  o r  t o  t h e  r e f u t a t i o n s  j u x t a ­
posed  t o  th e  Charge i n  t h e  A ppendix .  M o le s w o r th ' s  i m p l i e d  
e v a l u a t i o n  of t h e  e v id e n c e  was l e s s  v e n a l  th a n  t h e  b r e v i t y  of 
h i s  n o t i c e  of  th e  d i s c o n t i n u a n c e  of Road P a r t i e s  s i n c e  J a n u a r y  
1837, and h i s  e x t r a p o l a t i o n  of a rem ark  which  Bourke had made 
f o u r  y e a r s  e a r l i e r ,  r e f e r r i n g  t o  t h e  n e c e s s i t y  of  u s i n g  con­
v i c t s  i n  t h i s  way. By c o n c l u d in g  w i t h  t h i s  he managed t o
im ply  t h a t  Road P a r t i e s  were an a b o m in a t io n  i n t r i n s i c  t o  t h e
2sy s te m .
1. R e p o r t  p . x  ; C o l o n i s t  26 J a n u a r y  1839 p .2  ; H. M e r i v a l e ,  
L e c t u r e s  on C o l o n i s a t i o n  and C o lo n ie s  1841 ( O .U .P . ,  1928) ,  
p . 3 5 7 - 8 .
2. R e p o r t  p . x i - x i i  ; F o r b e s  and M i t c h e l l  had d i s a g r e e d ,  see  
TC 1837 Q.1 1 2 9 j TC 1838 Q . 798-801 ; C r i t i c i s m  of  t h e  
Charge by Bourke and th e  ju d g es  i s  i n  TC 1837 Appendix  
p .2 8 7 -9 3  ; B o u r k e ' s  d e s p a t c h  to  S t a n l e y ,  15 J a n u a r y  
1834 i n  TC 1837 Appendix  p . 7 4 .
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M olesw or th  was n o t  aware of t h e  o c c a s i o n a l  c r i t i c i s m  
i n  t h e  c o lo n y  of t h e  c o n t r o l  of  Chain  gangs i n  which  i r o n e d  
c o n v i c t s  s e r v i n g  a d d i t i o n a l  c o l o n i a l  s e n t e n c e s  were employed 
on p u b l i c  w o rk s .  He com pla ined  o n ly  of t h e i r  b a r b a r i t y  and 
of  t h e i r  d e m o r a l i z i n g  e f f e c t  on t h e  s o l d i e r s  g u a r d i n g  them.
P r i s o n e r s  c o n v i c t e d  i n  N.S.W. f o r  g r a v e r  o f f e n c e s  were 
t r a n s p o r t e d  t o  N o r f o l k  I s l a n d  where  t h e  h i l l s  v/ere s t r i p p e d  
of  t h e i r  o range  g ro v e s  l e s t  t h e  b e n e v o le n c e  of n a t u r e  shou ld  
o b sc u re  t h e  r i g h t e o u s n e s s  of Hod and where ’a  m an 's  h e a r t  i s
t a k e n  from him and t h e r e  i s  g iv e n  t o  him t h e  h e a r t  of  a
2
b e a s t . '  M olesw or th  p roduced  s t r o n g  e v id e n c e  of  t h e  ex trem e 
s e v e r i t y  on t h e  I s l a n d  and was a s to u n d ed  when i n  t h e  d e b a t e  
on T r a n s p o r t a t i o n  i n  t h e  Commons i n  1840, Lord John R u s s e l l  
e x t r a c t e d  f rom t h e  Appendix  t o  t h e  R e p o r t ,  e v id e n c e  t h a t  t h e  
d i s c i p l i n e  on t h e  I s l a n d  s u f f e r e d  r a t h e r  f rom e x c e s s i v e  
l e n i e n c y .  These  c o n t r a d i c t o r y  s t a t e m e n t s  were b u t  p a r t i a l l y  
r e c o n c i l e d  by U l l a t h o r n e ' s a s s u r a n c e  t h a t  t h e  r e c e n t  p r o v i s i o n
1. R e p o r t  p . x i v  ; See G a z e t t e  14 O c to b e r  1837 p . 2 ,  15 
F e b r u a r y  1838 p . 2 ,  and e v id e n c e  of  S i r  John Jam iso n ,
10 June  1835, b e f o r e  t h e  Committee on P o l i c e  and G-aols, 
N.S.W. V & P 1835 p .3 3 7 .
2.  R e p o r t  p . x v i .  From V.D.L.  c o n v i c t s  were s e n t  to  
M acquar ie  H a rb o u r ,  c h a r a c t e r i z e d  s a i d  M olesw or th ,  by 
m urder  and c a n n i b a l i s m .  As th e  u n f o r t u n a t e  i n c i d e n t s  
t o  which  he r e f e r r e d  were more t h a n  t e n  y e a r s  o ld  and 
t h e  H arbour  i t s e l f  abandoned i n  1833 i t  was h a r d l y  p e r ­
t i n e n t  t o  th e  p r e s e n t  w o rk in g s  of  t h e  sy s te m .  R e p o r t  
p . x v i i .
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f o r  r e l i g i o u s  i n s t r u c t i o n  and t h e  e n l i g h t e n m e n t  o f  t h e  new 
commandant Major  A nderson ,  had m e l i o r a t e d  t h e  h o r r o r s  o f  t h e  
I s l a n d .  I n  h i s  R e p o r t  M olesw or th  n o t i c e d  o n ly  t h e  f i r s t  of  
t h e s e  b l e s s i n g s  and t h a t  b r i e f l y .  I t  i s  p r o b a b l e  t h a t  t h e  
g e n u in e  h o r r o r  e v in c e d  by F o r b e s ,  B u r to n ,  U l l a t h o r n e  and th e  
c o n v i c t s  who had been  t h e r e  d e r i v e d  l e s s  from t h e  h a r s h n e s s  
of  t h e  I s l a n d  th a n  from i t s  d e p r a v i t y ,  t h a t  as James Backhouse 
c o n c lu d ed  i n  1835, i t  was r e n d e r e d  ' a  p l a c e  of to rm e n t  t o  
t h e s e  men, n o t  so much by th e  p u n ish m en ts  of  t h e  law, a s  by
2 it h e i r  c o n d u c t  t o  one a n o t h e r . '  The d e p r a v i t y  of t h e  I s l a n d  
was i n d i s p u t a b l e  b u t  M olesw or th  was u n d u ly  im p re ssed  by 
U l l a t h o r n e ' s a c c o u n t  of  i t s  m a n i f e s t a t i o n  i n  t h e  sp e ec h  of 
t h e  c o n v i c t s  and i n  t h e i r  s e x u a l  m ores .
In  A p r i l  1838 Major Thomas W r ig h t ,  t h e  f o r m e r  Commandant
1. R e p o r t  p . x v i  ; PD GB. 3rd  S e r i e s  V o l . l i i i  c o l .  1288 
(n o te  M olesw or th*s  i n t e r j e c t i o n ) .  Thomas A rn o ld ,  an 
o f f i c i a l  t h e r e  s a i d  t h a t  c o n v i c t s  r e l e a s e d  from th e  
i s l a n d ,  committed  c r im es  i n  o r d e r  t o  r e t u r n .  TC 1838 
Appendix p . 2 7 4 ,  A rno ld  t o  B o u r k e , 27 Sep tem ber  1837.
In  1839 R u s s e l l  r e c o n c i l e d  t h i s  w i t h  U l l a t h o r n e ' s  a c c o u n t  
by a t t r i b u t i n g  them t o  two d i f f e r e n t  p e r i o d s  1834 and 
1837 -  P P . HL 1839 V o l . v i  p .9«  I f  as A rno ld  s a i d  'many 
p r i s o n e r s '  were  t h e r e  ' f o r  second and t h i r d  t i m e '  t h e y  
must have  f i r s t  succumbed t o  i t s  a l l u r e  b e f o r e  1834. 
B a r r y ' s  a c c o u n t  op^  c i t .  p . 9 1 - 9  i s  c o lo u r e d  by h i s  d e s i r e  
t o  emphasize  M a c o n o c h ie ' s  h u m an i ty  and i s  g iv en  some 
p r o p o r t i o n  by A.U.L. Shaw C o n v ic t s  and t h e  C o lo n ie s  
p . 2Ö6-8 .
2.  R e p o r t  p . x v ,  x v i  ; see  a l s o  J .  P l a t t  The H o r r o r s  of 
T r a n s p o r t a t i o n  (Birmingham, no d a t e ,  bu t  c o n ce rn s  h i s  
l i f e  f rom 1834 t o  1842 -  p . 1 5 ) ,  p . 7 - 8  and D. Waugh 
Three  Y ears  P r a c t i c a l  E x p e r i e n c e  as  a  S e t t l e r  i n  New 
Couth ‘Wales (E d in b u rg h ,  i 8 3 8 )  , p . 37 ; Backhouse quo ted  
i n  Shaw C o n v i c t s  and th e  C o lo n ie s  p .2 0 6 .
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of Norfolk Island who had so irritated Molesworth by his 
refusal to dilate on unnatural crimes, wrote to the Colonial 
Office. He argued, quite improbably, that unnatural crime 
was rather ’an aberration of vitiated appetite than a pro­
pensity generated by circumstances’ but in doing so he raised 
pertinent points. ’One never hears these insinuations 
against our sailors or soldiers' though they too were for long 
periods reliant on their own resources, ’why then should the 
convict be the object of this extreme solicitude?’ Possibly 
it was because Sir G-eorge G-rey received this timely warning 
that much of Molesworth’s elaboration of the subject was cut 
out by his Committee. In the debate in 1840 Russell pointed 
out that the same inequality of sexes and the same results
were to be found in the prisons of England. Only Molesworth
1and Whately utterly condemned Norfolk Island.
Convicts in the penal settlements were given no remission 
of sentence but the others, after serving approximately half 
of their sentence without unduly misbehaving, were eligible 
for Tickets of Leave. Molesworth pointed out the ways in 
which this practice of allowing convicts a qualified freedom 
had been abused and in the edition of the Report which he
1. T. Wright to Glenelg, 18 April 1838, in CO.201/283 p.299 
Report n.xvi, Cf. Draft Report 16 July 1838 p.18 ;
PD. G-B. Third Series Vol.liii col. 1289, 1244-6 ;
Whately Speech on Transportation p.38.
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p u b l i s h e d  f o r  h i s  c o n s t i t u e n t s ,  e l a b o r a t e d  on th e  w e l l -w o rn
c a s e  of t h e  c o n v i c t  W i l l i a m  W at t .  He t o l d  them t h a t  t h e
c a s e  gave ' n o t  an i n c o r r e c t  i d e a  of l i f e  i n  New Sou th  W a l e s ' ,
b u t  h i s  c r i t i c i s m  of  t h e  T i c k e t  of Leave sy s te m  i t s e l f  was
a d m i r a b l y  r e s t r a i n e d .  He judged  t h a t  t h e  i n s t i t u t i o n  had
a u s e f u l  and b e n e f i c i a l  e f f e c t ' .  He a g re ed  f u r t h e r ,  w i t h
Bourke  and F o rb e s  t h a t  t h e  s u b j e c t i o n  of t h e s e  men t o  c o n v i c t
a t t a i n t  sh o u ld  be rem o v e d , b u t  much of  h i s  r a d i c a l  r h e t o r i c
2
c o n c e r n i n g  t h i s  was c u t  by h i s  Committee .
A f t e r  t h e  e x p i r a t i o n  of t h e i r  s e n t e n c e s  c o n v i c t s  h a d ,  
s a i d  M olesw or th  ' e v e r y  f a c i l i t y  f o r  making an h o n e s t  l i v e l i -  
h o o d ' .  Some l i k e  Samuel T e r r y  whose s i n g u l a r  c a r e e r  he 
r e l a t e d  i n  d e t a i l  and devioLis ly  a t t r i b u t e d  t o  Lang,  had 
a c q u i r e d  huge f o r t u n e s  by h o n e s t  b u t  o d ious  means.  He d id  
n o t  make c l e a r  t h e  s i n g u l a r i t y  of T e r r y ' s  r i s e  n o r  t h e  f a c t  
t h a t  t h e  i n c r e a s e  i n  t h e  f r e e  p o p u l a t i o n  had s i n c e  c lo s e d  
such  o p p o r t u n i t i e s  t o  e m a n c i p i s t s .  The l a s t  was a v e n i a l
1. M olesw or th  Leeds R e p o r t  p . 18-19 ; R e p o r t  p . x v i i ,  x v i i i  
c o l o n i a l  c r i t i c i s m  -  H e ra ld  25 J a n u a r y  1858 p . 2 ,  Mudie 
t o  G-rey 1 May 1837 i n  CO. 501/267 p.  56 5 -6 .
2.  R e p o r t  p . x v i i ,  D r a f t  R e p o r t  16 J u l y  1838 p . 2 2 ,  and 31 
J u l y  1838 p . 1 5 .  See H e ra ld  16 A p r i l  1838 p . 2 ,  i t  p r o ­
t e s t e d  a g a i n s t  F o r b e s '  c r i t i c i s m  of t h i s  law ,  d e p l o r i n g  
' s o  e x t r a - j u d i c i a l  an o b s e r v a t i o n ' ,  a  r e c e p t i o n  r a t h e r  
d i f f e r e n t  f rom t h a t  which  i t  gave  i n  1835 t o  B u r t o n ' s  
e x t r a - j u d i c i a l  o b s e r v a t i o n s .
3 .  R e p o r t  p . x v i i i .
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1sin for none of the witnesses had told him. Unfortunately 
the British criminals were not aware of it either and their 
faith in the new colony was commensurately high.
1. Ullathorne made this clear but in his Horrors of
Transportation p.11-12, published in 1858, after his 
examination.
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Its Terror
Since 1786 when Dalrymple had warned the Grovernment that
1Transportation would not deter British criminals, critics of
the system had harped on this point. Bor Bentham, Mill,
Sidney Smith and Whately this had been the decisive argument.
Behind lay the centuries in which Britain had had no means
but the fear of punishment to keep her criminals in check.
In Prance an extensive police force had been developed
in the eighteenth century but in Britain until the 1830’s
there was strong opposition to any such infringement on civil
liberty. Some early reformers, among them Bentham, Patrick
Colquhoun and &lr James Mackintosh, favoured this means of
preventing crime but most feared a police state and almost
all agreed with Sidney Smith that they should seek ’the
2diminution of offences by the terror of punishment'. Peel's 
reforms of the twenties and their extension in the thirties 
so helped to dispel this fear that in 1840 Whately could say, 
'It is hopeless to attempt repressing crime by any modifica­
tions of punishment, without such a systematic, well arranged 
and vigorous system of Police, as shall cut off in a great
1. C.M .H . Clark Documents Vol.1 p.37-8.
2. Radzinowicz op. cit. "Vol.1 p.369, 563, 330-1,588, 564 
f ootnote.
227.
degree the hope of escaping detection.’
In America Dr. Channing, in V.D.L. Governor Arthur and
Frederick faitland Innes, and in N.S.W. the press and the
settlers, protested that crime could, he prevented only by an
amelioration of social and economic conditions and by an
efficient police force, that the chief end of punishment was
2the reformation of the offender. " These were not popular 
opinions, Whately's insight was a temporary aberration and 
as the 1831-2 Committee on Secondary Punishments had been
1. Whately Speech on Transportation p.36. Wakefield con­
sidered. a well directed*and defined police ’one indis­
pensable means and besides being indispensable as one of 
the most efficient’ for the improvement of the morals of 
Britain. PP. TIC 1837 Vol. xii~Paper 451 Q.1249.
A.G-.L. Shaw Convicts and the Colonies p.267-8 says that 
’The Select Committee on Metropolitan Police Offences
in 1837 ... reported that no form of secondary punish­
ment would achieve all the objects that were wanted and 
insisted that London crime was not merely due to the 
defects of Transportation and that good conduct in prison 
might betoken hypocrisy rather than reformation’. Were 
this so Molesworth (in view of the close connection in 
both subject and personnel between the two committees) 
could be severely criticized for ignoring Hawes’ findings. 
In 1837 Hawes’ Committee reported only that its enquiry 
was not complete and their 1838 Report, printed only a 
few weeks before Molesworth’s, did not say this. At 
most its complete ignoring of punishment may be construed 
as a denigration of its importance as a deterrent to 
crime. PP. HC 1837 Vol. xii Paper 451, 1837-8 Vol.xv 
Paper 578.
2. Por Channing see Australian 4 May 1839 p.2 ; Arthur 
Observations p .11, Defence p.56-61 ; F.M. Innes 
Secondary Punishments p . 24.-5 ; Herald 5 April 1839 p.5 
” (Original Correspondence) .
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convinced that punishment should be ’an object of terror to 
the evil doer’, so he, Lord John Russell and Viscount Hov/ick 
still believed that though the deterrence of criminals was 
the concern of means other than punishment, yet it was the
"Ichief end of punish^ment.
The eighteenth century terrorists they followed, Bec- 
caria, Paley and Bentham, had been anticipated by Thomas 
Hobbes . In the seventeenth century Hobbes had written in 
his Leviathan that punishment ’if not great enough to deter 
men from the action, is an invitement to it.’ In 1838 
Molesworth divided his time between Hobbes’ ideal Commonwealth 
and N.S.W. In his Report, though he secured his case by 
condemning Transportation on every ground, yet he maintained 
that it was on its efficacy as a deterrent that the system 
should stand or fall. ’The most important question’ he said 
was not 'the actual amount of pain inflicted, but the amount 
which those who are likely to commit crime believe to be 
inflicted. ’
1. For Russell see PD. G-3. Third Series Vol.liii col.1280-3 
and H.R.A. 1.20.808 ; Whately Speech on Transportation 
p.36-8 ; Howick’s Paper 31 May r838 p.1-3 ; PP. HO. 
1831-2 Vol.vii Paper 547 Report p.12.
2. Gattaneo, ’Hobbes’ Theory of Punishment' in K. Brown, 
Hobbes Studies (London, 1965) ; Molesworth (ed.), The 
forks of Thomas Hobbes (16 Vols. ) Vol.III (London, 1839)» 
p~. 281 , 2~97 ; Fawcett op. cit. p.209-13.
3. Report n.xix. See also PD. G-B. Third Series Vol.liii 
Col. 1247.
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He used again those despatches in which Arthur and
Bourke had defended themselves against charges of leniency.
They shewed he said, that people in Britain were ignorant of
the true condition of convicts in N.S.W. He used too
Arthur’s contention before the Committee that favourable
accounts sent home by convicts were sent either by the few
who had prospered or by those whose pride prevented them
from acknowledging their suffering, or who wished to seduce
their friends to the colony. In this way, he said following
Whately, the British knew nothing of the terrors of Transpor-
1tation. It excited no greater fear than did simple exile.
He was not wholly correct, there were broadsides printed 
in 1895 giving extracts from the letters of suffering con­
victs, in September 1856 the Weekly Post referred to a letter 
written by a convict and detailing his misery, and though 
most of the books concerning the horrors of Transportation 
were published in the forties, there were some in circulation 
in the thirties. In 1836 William R..S in The Fell Tyrant 
and the Suffering Convict and in 1837 G-eorge Loveless in his
1. Report p.xix ; Whately, TC 1838 Appendix p.300, Thoughts 
p.3, 73, Remarks p.48 ; Much of this section is lifted 
almost directly from Heath TC 1837 Appendix p.265, it 
is probable that Heath had read Whately.
See also B.G-. Wakefield, Pacts Relating to the Punishment 
of Death (London, 1831), p.187, and PP. HC. 1831 Vol.vii 
Paper 276 Q.1395, U20.
2 3 0 .
V i c t i m s  of  W h i t e r . y  d e p lo r e d  t h e  s l a v e r y  and d e g r a d a t i o n  of
t r a n s p o r t e d  c o n v i c t s .  There  were c a s e s  to o  of c r i m i n a l s  who
f a i l e d  t o  m a i n t a i n  t h e i r  b rav ad o  when s e n te n c e d  t o  T r a n s p o r -
t a t i o n  b u t  t h e r e  was s t r o n g  e v id e n c e  t o  which  M olesw or th  d id
2n o t  r e f e r  w h ich  s u p p o r t e d  h i s  t h e s i s .
»
Having e s t a b l i s h e d  t h a t  t h e  g r e a t e s t  d read  caused  by 
T r a n s p o r t a t i o n  was t h a t  o f  e x i l e ,  M olesw or th ,  f o l l o w i n g  
W hate ly  and H e a th ,  c o n s i d e r e d  i t s  d i f f e r e n t  e f f e c t s  on d i s ­
t i n c t  c l a s s e s  of c r i m i n a l s . H a b i t u a l  c r i m i n a l s  had no f e a r  
o f  v o y a g in g  t o  a  c o u n t r y  p o p u l a t e d  by t h e i r  i n t i m a t e s  and 
where  t h e y  would be f ed  and c l o t h e d  by t h e  Government.  Only 
t h e  s im p le  countrym en f e a r e d  t o  l e a v e  t h e  lan d  of  t h e i r  b i r t h ,  
a  f e a r  w hich  th e  Committee members th o u g h t  unwise  t o  en co u rag e  
i n  view of t h e i r  c o n v i c t i o n  t h a t  t h e  s a l v a t i o n  of B r i t a i n  l a y
3
i n  t h e  e m i g r a t i o n  of  h e r  s u r p l u s  l a b o u r .  H a b i t u a l  c r i m i n a l s  
were n o t  d e t e r r e d  by th e  t h r e a t  of T r a n s p o r t a t i o n  b u t  n e i t h e r
1. E x t r a c t  from Weekly P o s t  i n  H e ra ld  9 J a n u a r y  1837 p .2  ; 
t r a n s c r i p t s  o f  b r o a d s i d e s  i n  F e rg u s o n  n o s .  1943, 1953 ; 
a c c o r d i n g  t o  Henry Mayhew. London Labour  and th e  London 
Poor  V o l . IV  (London, 1862) , p . 3o2 , 31 5 , 3" 16", c r i m i n a l s  
d id  r e a d  books ; A u s t r a l i a n  23 March 1839 p . 2 .
2 .  TC 1837 Q .2455-85 (Rev. H. B i s h o p ) ,  4 1 1 4 -8 ,  4140 
(Dr.  Morgan P r i c e )  ; TC 1838 Q.4-31 (Ward),  59-63 
(Jj lacarthur) ,  309-11 ( U l l a t h o r n e ) .  See a l s o  P .  Cunningham, 
Two Y ears  i n  New Sou th  Wales (2 v o l s . ,  London, 1828)
ToTTil  p . 2 1 1 .
3 .  R e p o r t  p . x x .  P o r  h a b i t u a l  c r i m i n a l s  see  G. A r t h u r  
TC 1837 Q.438 9 -9 0 ,  and f o r  o c c a s i o n a l  c r i m i n a l s  s e e  
W a k e f i e l d ’s e v i d e n c e ,  P P . HC. 1831 V o l . v i i  P a p e r  276 
Q . 1421 .
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the Committee nor any of the British reformers considered the
very sensible suggestion made in 1833 by Arthur and in 1841
by F, A Innes, that habitual criminals were not deterred by
any punishment, even capital, and that their permanent
removal to a situation where they would have a chance of
earning an honest living was the utmost that could reasonably 
1be attempted.
Molesworth accepted the possible severity of Transpor­
tation but insisted that it was useless. Arthur had argued 
in 1833 that punishment at a distance held greater dread than 
a familiar punishment in penitentiaries at home but Molesworth 
agreed with Bentham, with Whately and with James Stephen of 
the Colonial Office that it was absurd to create ’unprofitable 
because unknown misery on the one side of the globe in order
to prevent the perpetration of offences on the other side of 
2it.’ He maintained with some reason that the publication 
by the Government of its terrors as Arthur had suggested 
would fail, for criminals would be far more inclined to trust 
the personal testimony of their friends. Homilies by judges 
too would be impracticable for no one could predict with any
1. irthur Observations p.49-50 ; F. M. Innes Secondary 
Punishments p.10-13 ; Robson Convict Settlers p.157
2. Report p.xx. Arthur Observations p.48 ; Stephen, minute 
to Grey 4 January 1836 CO.201/245 p.344 ; Whately 
Remarks p.46-7 ; Bentham - F.L.W. Wood op. cit. in 
J.R.i.H.S. 1933 p.342 ; also Ullathorne TC 1838
Q.312-3.
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certainty the fate of a transported convict. The uncer­
tainty of Transportation gave hope to the criminal : it was
only said Molesworth, 'by diminishing the number of chances 
in the criminal’s favour', rather 'by the certainty than by 
the severity of punishment, that apprehension is produced and
thus Transportation sins against the first and acknowledged
1principles of penal legislation.'
Transportation in 1838 was indisputably an uncertain 
sentence but Molesworth oversimplified when he condemned the 
whole system on this ground. Some of his critics like 
Viscount Mahon insisted that the inequality so deplored in 
assignment was inherent in any punishment, that even 'im­
prisonment would be a punishment more or less severe to
pdifferent men.''" Most, with Forbes and Russell and the 
opposition within the Committee, agreed that the uncertainty 
of Transportation was a defect but believed that it could, be 
remedied. In 1833 and 1835 Colonel Arthur attributed it to 
the confusion in Britain's criminal law, in 1836 Forbes agreed 
recommending that degrees of Transportation should be defined 
for greater or lesser offences and that assignment, the great 
obstacle to this end, should be abolished. Russell with
1. Report p.xxi.
2. PD OB. Third Series Vol.liii col. 1296 ; see also 
Keraid 6 July 1838 p.2 (Berry), 13 March 1839 p.2,
5 April 1839 p.5 (Original Correspondence).
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P e e l ,  Howiek and G-rey ad o p te d  F o r b e s '  scheme and i n s i s t e d
1
t h a t  t h e  v e r y  b l a t a n t  e v i l s  of  t h e  sy s te m  were n o t  i n h e r e n t .
T r a n s p o r t a t i o n  was c o n t i n u e d  i n  am amended form and i n  t h e
1 8 5 0 's  a. r e t i r e d  London p i c k p o c k e t  t o l d  Henry May hew t h a t
he had g iv en  up h i s  p r o f e s s i o n  b e c a u se  ' I  knew i f  I  had been
t r i e d  a t  t h i s  t ime and found g u i l t y ,  I sh o u ld  have been 
2t r a n s p o r t e d . '
1. F o r b e s '  P a p e r  on T r a n s p o r t a t i o n  i n  l e t t e r  t o  S te p h e n ,  
28 November 1836, i n  CO.201/257  p . 6 0 1 - 4 ,  and l e t t e r  t o  
Amos, 31 December 1836 i n  TC 1837 Appendix  p .284 ; 
A r t h u r  O b s e r v a t i o n s  p . 6 5 - 6 ,  and Defence  ;j . 76 e t  s e q .  ; 
R u s s e l l ,  Mote on T r a n s p o r t a t i o n ,  2 J a n u a r y  1839 p . 8  
i n  PP. HL. V o l . v i .
2 . Mayhew London Labour  and t h e  London Poor  V o l . IV  p . 3 2 3 .
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Its Suasion
With Jeremy Bentham, James Mill and Michard Whately, 
Molesworth believed that the second object of punishment was 
the reformation of the offender. In 1824 Mill thought N.S.W. 
’the place where there is least chance for the reformation 
of an offender and the greatest chance of his being improved 
and perfected in every species of wickedness'. In 1838 
Molesworth judged that it would be 'contrary to the experience 
of all nations in the science of punishment' to hope for any 
moral reformation from Transportation. He thought it super­
fluous to refer to ’the almost unanimous testimony of every 
witness examined' to support Maconochie's assurance that 'by 
transportation the prisoners are all made bad men instead of 
good'.^
There were some witnesses who agreed. Ullathorne,
Mudie and Slade thundered against the unspeakable depravity 
of the felons and Macarthur felt that the necessity of 
accepting all convicts irrespective of their character, had 
destroyed the reformatory effect of assignment. Most were t 
more tentative, distinguishing between the purging of a man's 
heart and an improvement in his conduct and emphasizing the
1. J. Mill The Article Colony p.14 ; Report p.xxi ;
Wakefield did not believe that thieves could ever be 
reformed - Punishment of Heath p.75.
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o p p o r t u n i t y  f o r  r e f o r m a t i o n  which  t h e  sys tem  o f f e r e d  r a t h e r
1
t h a n  i t s  a c t u a l  a cc o m p l i sh m en t .
Prom th e  t im e  t h e  c o n v i c t s  embarked f o r  H.S.W. t h e y  were
s u b j e c t  s a i d  I o l e s w o r t h ,  t o  t h e  most  v i l e  c o r r u p t i o n .  S ince
t h e  e a r l y  days p r e c a u t i o n s  had been  t a k e n  a g a i n s t  t h e  demonic
p e s t i l e n c e s  w hich  had ravaged  c o n v i c t  s h i p s  b u t  'no  d i m i n u t i o n ’
had t a k e n  p l a c e  i n  t h e  m o ra l  e v i l s  which  A rc h b ish o p  W hate ly
had so a d e q u a t e l y  d e s c r i b e d .  His  Committee p r e v a i l e d  upon
him t o  m odify  t h i s  to  ' l i t t l e  d i m i n u t i o n '  and t o  s h e a r  o f f
2some of h i s  r h e t o r i c  and d e s p i t e  t h e  p r o t e s t s  of  a  few 
o p t i m i s t i c  su rg e o n  s u p e r i n t e n d e n t s ,  t h e y  were  p r o b a b l y  
j u s t i f i e d  i n  g o in g  no f u r t h e r .
A r t h u r  had i n s i s t e d  from t h e  f i r s t  t h a t  t h e  f o u r  lo n g  
months cou ld  be s p l e n d i d l y  d ev o te d  t o  m oral  improvement ,  and 
Brough ton  t h e  A rchdeacon ,  c o n s i d e r e d  t h a t  he had seen  g r e a t  
s u c c e s s  i n  t h i s .  D o c to r  Browning l a t e r  in d u ced  h a l f  t h e  
c o n v i c t s  on t h e  ' E a r l  G-rey' t o  d e m o n s t r a t e  t h e i r  r em o rse  by 
p l e d g i n g  th e m s e lv e s  t o  pay £10 each  ' a s  a  s m a l l  c o n t r i b u t i o n  
which  i s  most j u s t l y  due from us to w a rd s  t h e  d e f r a y i n g  of
1. DC 1837 Q .2470*-8* ( M a c a r th u r ) ,  2428 (H.W. B r e t o n ) ,  
1292.-1320 ( P o r b e s )  ; TO 1838 .Q .3 H  ( U l l a t h o r n e ) ,  6 8 6 -8 ,  
695,  707 ( P a r r y ) ,  8 4 9 -54 ,  898 -9 0 2 ,  916-7  ( M i t c h e l l ) .
2 .  R e p o r t  p . v ,  Of.  D r a f t  R e p o r t  16 J u l y  1838 p .3  ; R e p o r t  
p . x x i i  -  He c o p ie d  W hate ly  a lm o s t  v e r b a t i m  (TO 1838 
Appendix  p . 3 0 0 ) ,  and was d i s c i p l i n e d  h e r e  t o o ,  s e e  D r a f t  
R e p o r t  16 J u l y  1838 p .2 6  ; W hate ly  t h o u g h t s  p . 7 9 - 8 0 ,  
Remarks p .4 8  e t  s e q .
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those expenses to which we have most unhappily put our
country and Government. ' There is no apparent record of
these payments perhaps because of the premium which Dr.
G-alloway said was put on hypocrisy. Both Galloway and
Morgan Price, the two naval surgeons examined by the Committee,
attempted to defend their labours and though they refused to
assent to Molesworth's extreme views, they admitted that the
convicts were not improved. Ullathorne and Edward Lilburne,
an unhappy felon, were probably a little led astray by their
own eloquence but their descriptions of the behaviour of the
convicts were essentially congruent with the more genial
accounts of the Surgeon Peter Cunningham and the adventurer
James O'Connell who were impressed by the convicts careless 
■5merriment.' It is unlikely that several hundred convicts 
closetted together for four months would do anything but cheer
1. Arthur Observations p.21-3, Broughton ibid p. 102-3, and 
Defence p.69-70 ; For Browning see Anon, Benevolence in 
Punishment or Transportation Made Reformatory (London, 
1845), p .79, also his comments on the conduct of the con­
victs on the 'Elphinstone* in TC 1837 Appendix p.332-3.
2. TC 1837 Q .2824, 2770-2825 (Galloway), 4124-30 (Price) 
also TC 1838 Q.1736-7 (Wright) and Haslem in A.G.L. Shaw 
Convicts and, the Colonies p.122.
3. Ullathorne - Catholic Mission p.15 and TC 1838 Q. 154-6 ;
E . Lilburne A Öpurplete Exposure of the Convict System 
(Lincoln, 1841), p.5 ; Cunningham Two Years in Sew "South 
Wales Vol. II p.218-23 ; J.F. O'Connell A Residence of
Eleven Years in Dew Holland (Boston, 1836), Chapters I,_
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themselves with memories of their past glories and welcome
newcomers into the camaraderie of the initiates.
There was little disagreement on the contamination of
convicts in the charge of the Government. Ullathorne did
say that the convicts on Norfolk Island had been awakened by
his kindness and by the message he had brought to them but
he forgot this in his other impassioned pronouncements. Some
hoped that a different supervision of Government men would
restrain their evil propensities but it was almost universally
agreed that Government service was calculated to produce
1rebellion rather than reformation.
Assignment was very different. Convicts were taught
useful skills and released into a market where those skills
were in great demand and well paid. The naval surgeon Peter
Cunningham who had no interest in convict labour said in 1827
that it was ’only in a distant colony such as New South Wales
2that a convict stands any chance of reform. When Molesworth's 
diatribes reached N.S.W. not only the stoutly emancipist 
Australian but even the Gazette defended the character of 
the felonry and offered to point out many ’good citizens who 
had they not had the good fortune to meet with Transportation
1. Report p.xxii - This section is copied almost entirely 
from Howick's Paper 31 May 1838 p.2.
2. Cunningham op. cit. Vol.II p.208, also Vol.I p.59-60.
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1would have finished their careers on the scaffold’. The
Legislative Council resolved that Transportation was more 
reformatory than any other secondary punishment because the 
reform of the convict was in the interest of his assignee, 
because he acquired ’not only habits of industry and labour, 
but the knowledge of a remunerative employment' and because 
the ’partial solitude and privations incidental to a Pastoral 
or Agricultural life’ broke his vicious connections. Sir 
John Jamison, John Blaxland and the A.P.A. protested that 
assignment was 'the most reformatory and humane punishment 
that has hitherto been adopted,’ and Mr. T. Potter MacQueen, 
before his emigration to N.S.W. a member of the House 
of Commons, extolled the virtues of his own convicts.
Herman Merivale told his students at Oxford that the moral 
regeneration of convicts was a delusion but their rehabili­
tation a commendable object and nowhere more .practicable 
than in the colonies, sufficient reason he said ’to
1 . G-azette 19 February 1839 p.2 ; Australian 23 April 
1839 P-2, 9 November 1839 p.2. See also J.D. Lang’s 
speech on the question# of the resumption of Transpor­
tation, 27 September 1850, in New South Wales Legis­
lative Council Papers 1850 (Newspaper reports collected 
by G. Allen, Oopy in N.S,W. Public Library), Vol.3 p.415.
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1
i n d u c e  th e  n a t i o n  t o  p a u s e ’ b e f o r e  a b o l i s h i n g  T r a n s p o r t a t i o n .
A r t h u r  had been a r g u i n g  t h i s  s i n c e  1833 b u t  he was con­
t e m p t u o u s l y  d i s m i s s e d .  A s s i g n e e s ,  s a i d  M olesw or th ,  would 
e x a c t  work from t h e i r  c o n v i c t s  by pun ishm ent  and b y 1 2v i c i o u s
i n d u l g e n c e s '  r a t h e r  th a n  by t h e  a rd u o u s  p r o c e s s  of p u r i f y i n g  
2t h e i r  s o u l s .  U n l ik e  s l a v e - o w n e r s ,  a s s i g n e e s  had no perma­
n e n t  i n t e r e s t  i n  t h e i r  s e r v a n t s  and c o u ld  i f  t h e y  proved r e ­
f r a c t o r y ,  exchange them f o r  o t h e r s .  M o le s w o r th ' s  o p in io n  of  
a s s i g n e e s  has  been m o d i f i e d  b u t  n o t  e n t i r e l y  d i s c o u n te d  by
1. C.M.H. C l a r k ,  Documents V o l . I  p .1 5 5 -6  ; J a m i s o n ' s  and 
B l a x l a n d ' s  P e t i t i o n ,  16 O c to b e r  1840, M.S. ML A286 p . 7 ,  
12-3 ; A .P .A .  L e t t e r  t o  C h a r l e s  P u l l e r  31 May 1839
p .8-11 , p a r . 31 - 4 ö ; T . P . Macqueen A u s t r a l i a  as She 
i s  and a s  She May Be p .1 2 - 1 4  ; M e r iv a le  L e c t u r e s  
p .3 6 7 -8  ; a l s o  H e ra ld  6 J u l y  1838 p . 2  ; B o u rk e ' s  
Memorandum 26 December 1838 i n  PP. HL. 1839 V o l . v i  p . 1 3 .
C .S .  B la c k to n  i n  a  sw eep ing  and i n a c c u r a t e  s u r v e y  of 
'C o n v i c t s ,  C o l o n i s t s  and P r o g r e s s  i n  A u s t r a l i a ,  1800- 
1850' i n  S. C. McCulloch B r i t i s h  H u m a n i t a r i a n i s m  
(Church H i s t o r i c a l  S o c i e t y 1950) ,  a rg u e s  t h a t  th e  c o l o ­
n i s t s  were  so p r e o c c u p ie d  w i t h  m a t e r i a l  m a t t e r s ,  t h e y  
f e l t  no r e a l  c o n c e rn  f o r  t h e  r e f o r m a t i o n  of t h e  con­
v i c t s .  T h is  seems l i k e l y ,  and a l s o  t h a t  t h e i r  d e fe n c e  
of  t h e  r e f o r m a t o r y  i n f l u e n c e  of  T r a n s p o r t a t i o n  d e r i v e d  
from t h e i r  economic i n t e r e s t  i n  i t ,  b u t  B l a c k t o n ' s  
a s s e r t i o n  t h a t  t h e  M olesw or th  Committee c a re d  d e e p ly  
a b o u t  t h e  c o n v i c t s  i s  s u s p e c t .  . With W h a te ly ,  M olesworth  
c o n s i d e r e d  t h a t  com pass ion  f o r  s o c i e t y  was more a d m i r a b l e  
t h a n  com nass ion  f o r  c r i m i n a l s .  W hate ly  Thoughts  
p . 1 2 - 3 3 .
2. R e p o r t  p . x x i ,  x x i i  ; A r t h u r  O b s e r v a t i o n s  p . 2 8 - 3 2 ,
Defence  p . 103-5? TC 1837 Q.4286 .  See a l s o  W hate ly  
Remarks p . 3 0 - 3 2 .
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recent research.
The system was further defended on the grounds of its 
flexibility which allowed the punishment to be suited to the 
convict. This, like the interest of the assignee was only 
in some cases valuable. Assignment was essentially variable 
and though it was probably no worse than any other secondary h 
punishment then in practice, without a more rigid selection
of assignees, it was vulnerable to all of Molesworth’s
criticisms.
1/
<4° p* •
/  tHis description of the increasing depravity or the
^enia^)
supposition he said, that the opportunities in the colony for
victs as they graduated towards freedom was less
con-
The
making an honest living would be accepted by the convicts, 
was ’not borne out by facts’. He completely ignored the 
considerable evidence of the trustworthiness of the emanci­
pists which had been offered and proved his case by referring 
to one fact : that in V.D.L. seventy five per cent of the
crimes brought before the superior courts had been committed
by emancipists. This may have been deeply affecting but
1. Miss Anne McKay 'The Assignment System of Convict Labour 
in Van Dieman's Land_1824-42’ (M.A. Thesis University of 
Tasmania, 1954), p.355 quoted in Shaw Convicts and the 
Colonies p.226, says that one-fifth of assignees showed 
sincere concern for the rehabilitation of their convicts, 
two-fifths encouraged convicts for their own interests, 
one-fifth relied on punishment rather than encouragement 
and one-fifth were 'almost pure slave drivers'.
2. Report p.xxii ; TC 1857 Q.2369-81 (H.W. Breton), 1838 
Q.746-50 (Parry), 911-7 (Mitchell).
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i t  s i g n f i e d  n o t h i n g .  More r e l e v a n t  t o  h i s  p u rp o se  would
have been t h e  p r o p o r t i o n  of t h e s e  b a c k s l i d e r s  t o  t h e  whole
e m a n c i p i s t  body b u t  as t h e r e  a r e  s t a t i s t i c s  f o r  n e i t h e r  c r ime
n o r  p o p u l a t i o n  d i s t i n g u i s h i n g  be tw een  th e  u n t a i n t e d  f r e e  and
t h e  e m a n c i p i s t s ,  such  an a n a l y s i s  i s  v i r t u a l l y  i m p o s s i b l e .
Even s o ,  r e c e n t  r e s e a r c h  and common s e n s e  would s u g g e s t  t h a t
1
M olesw or th  was as  u s u a l  u n d u ly  u n e q u i v o c a l .
The c o n v i c t s ’ l i f e  i n  A u s t r a l i a  depended on t h e i r  own 
b a c k g r o u n d s ,  on t h e i r  m a s t e r s  and on t h e i r  new e n v i ro n m e n t .  
Some s e t t l e d  back  i n t o  h o n e s t y  and i n d u s t r y  and a few i n t o  
t h e i r  o ld  f e l l o w s h i p  of t h i e v e s  b u t  p r o b a b l y  most w avered ,  
s a v o u r i n g  the  h i g h  wages and g r e a t  demand f o r  t h e i r  l a b o u r  . 
and o c c a s i o n a l l y  y i e l d i n g  t o  t h e  u b i q u i t o u s  t e m p t a t i o n s  to  
b e n e f i t  f rom others* f o l l y  and t o  s e ek  communion i n  a r d e n t  
s p i r i t s .  O th e rs  w i t h  l e s s  g ua rded  p a s s i o n s  f o u g h t  o f f  d e a t h  
i n  c h a i n  gangs and p e n a l  s e t t l e m e n t s .  C l e v e r l y  M olesworth  
co n c lu d ed  h i s  a n a l y s i s  of  t h e  e f f e c t  of T r a n s p o r t a t i o n  on t h e  
c o n v i c t s  w i t h  a c o lo u r e d  b u t  u n im p e ac h ab le  acco u n t  of t h e  
d e g r a d a t i o n  of  t h e s e  men. Nowhere d id  he n o t i c e  t h e  rem ark  
w hich  he q u o ted  a few p ag es  l a t e r  on i n  h i s  R e p o r t ,  ' s i n g u l a r
1. A.O.L. Shaw C o n v ic t s  and t h e  C o lo n ie s  p .2 1 7 ,  22 7 -8 ,  
2 4 4 -7 ,  359- Robson found t h e  s u b j e c t  ' n o t  r e a d i l y  
amenable  t o  q u a n t i t a t i v e  a n a l y s i s ’ b u t  c o n s i d e r e d  t h a t  
' t h e r e  i s  e v id e n c e  t h a t  t h i s  shock  t r e a t m e n t  was n o t  
u n s u c c e s s f u l ’ . C o n v ic t  S e t t l e r s  p .1 2 8 ,  157.
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i n s t a n c e s  of r e f o r m a t i o n  a r e  v e r y  r a r e ’ C a p ta in  Cheyne had
s a i d  and ' t h e  o n ly  c au se  of t h i s  t h a t  we a r e  aware o f ,  i s
1
t h e  d e p r a v i t y  of human n a t u r e  g e n e r a l l y ' .
1 . R e p o r t  p . x x i v .
2 4 3 .
Its Moral  E v i l s
T r a n s p o r t a t i o n  s a i d  M o lesw o r th ,  bad u t t e r l y  f a i l e d .  As 
a  p e n a l  sy s te m  i t  had enco u rag ed  c r im e  and f u r t h e r  c o r r u p t e d  
o f f e n d e r s  and as  a means o f  c o l o n i s a t i o n ,  i t  p o s s e s s e d  
f e x t r i n s i c a l l y  f rom  i t s  s t r a n g e  c h a r a c t e r  as  a  p u n ish m en t ,  
t h e  y e t  more c u r i o u s  and m o n s t ro u s  e v i l  of  c a l l i n g  i n t o
1
e x i s t e n c e  . . .  t h e  germs of  n a t i o n s  most  t h o r o u g h l y  d e p r a v e d . ’
The m o ra l  s t a t e  o f  N.S.W, n o t  o n ly  f u r t h e r  e s t a b l i s h e d  t h e
f a i l u r e  of t h e  sy s tem  to  r e fo rm  o f f e n d e r s ,  i t  a l s o  showed t h e
p e r v e r s i o n  of  B r i t a i n ' s  p a n a c e a .
In  1829 W ak e f ie ld  had s a i d  t h a t  t h e  sy s te m ,  so ’u n j u s t
and w i c k e d ' ,  was ' c a l c u l a t e d  t o  do t h e '  c o l o n i s t s  'and t h e i r
p o s t e r i t y  a  g r e a t  m ora l  i n j u r y '  and A rc h b ish o p  W hate ly  had
a p p l i e d  t o  N.S.W. Lord B a c o n ' s  maxim, ' I t  i s  a sh a m efu l  and
u n b l e s s e d  t h i n g  t o  t a k e  t h e  scum of t h e  p e o p le  and wicked
2
condemned men t o  be t h e  p e o p le  w i t h  whom you p l a n t ' .  ' A r t h u r  
a t t e m p t e d  t o  o v e r th ro w  t h i s  by a r g u i n g  t h a t  t h e  c r i m i n a l s  of 
t h e  1 8 3 0 ' s  were n o t  i n h e r e n t l y  v i c i o u s  l i k e  t h o s e  of  B a c o n ' s  
m e r r i e  England  b u t  v i c t i m s  of  t h e  I n d u s t r i a l  R e v o l u t i o n ,  i d e a l
1. R e p o r t  p . x l i .
2 .  W ak e f ie ld  L e t t e r  f rom Sydney (Everyman, 1929)» p . 4 9  ; 
W hate ly  Thoughts  p . 9 4 ,  a l s o  Speech  on T r a n s p o r t a t i o n  
T i t l e  page  and p . 1 7 .  Bee a l s o  Lady Mary Fox Account 
o f  an E x p e d i t i o n  p . 3 0 - 3 1 ,  169.
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s e t t l e r s  e a g e r  t o  g r a s p  t h e  chance  of making an h o n e s t  l i v i n g .  
He was r i g h t  t h a t  many o f  t h e s e  c r i m i n a l s  had been  thrown up 
by E n g l a n d ' s  c h a o t i c  economy b u t  most of them were h a b i t u a l  
o f f e n d e r s  and th o u g h  t h e i r  s o u l s  may have been u n s t a i n e d ,  
t h e i r  p r e v i o u s  a v o c a t i o n s  had i l l - f i t t e d  them t o  subdue a 
v i r g i n  and u n p l i a n t  l a n d .  W ak e f ie ld  and W hate ly  were 
j u s t i f i e d  i n  a d h e r i n g  t o  t h e i r  c o n v i c t i o n  t h a t  t r a n s p o r t e d  
c o n v i c t s  made u n s u i t a b l e  p i o n e e r s  b u t  a l i t t l e  commonsense | 
would have t o l d  them t h a t  th e  m a t e r i a l  p r o s p e r i t y  of t h e  
c o lo n y  co u ld  n o t  have  been  a c h i e v e d  w i t h o u t  some c o n s i d e r a b l e  
e x e r c i s e  of  b o u r g e o i s  v i r t u e s .
M olesw or th  had come t o  T r a n s p o r t a t i o n  and .S.W. p o s s e s s e d  
by W a k e f i e l d ’s v i s i o n ,  d e te rm in e d  t o  c o n f e r  on B r i t a i n ’s 
b a s t a r d  c h i l d  a l l  t h o s e  p r i v i l e g e s  so lo n g  d e n ie d .  To th e  
a b d u c t o r ’s end he had e n l i s t e d  t h e  A rc h b ish o p  and h i s  v i s i o n  
o f  t h e  c o lo n y  was t h e i r  v i s i o n .
H is  e x a m in a t io n  o f  t h e  e f f e c t s  o f  T r a n s p o r t a t i o n  on t h e  
m o ra l  s t a t e  o f  s o c i e t y  i n  t h e  p e n a l  c o l o n i e s  began r e s p e c t a b l y
w i t h  a  s t a t i s t i c a l  a c c o u n t  o f  summary p u n ish m en ts  i n  V.D.L.
2
and of g r a v e r  o f f e n c e s  i n  b o th  V .D .L .  and
1. A r t h u r  D efence  p . 5 6 - 8  ; see  a l s o  F.M. In n e s  Secondary  
P u n ish m e n ts  p .26  ; Robson C o n v ic t  S e t t l e r s  C h a p te r  I I I .
2.  His  s t a t i s t i c s  f o r  summary p u n ish m en ts  i n  V.D .L.  i n  1834 
do n o t  c o r r e s p o n d  e x a c t l y  w i t h  t h e  r e t u r n s  he c i t e s  from 
th e  P r i n c i p a l  S u p e r i n t e n d e n t  of C o n v i c t s .
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The s t a t i s t i c a l  r e c o r d  of  u n n a t u r a l  c r ime was d i s a p p o i n t ­
i n g l y  meagre b u t  t h e  e v id e n c e  of Maconochie and U l l a t h o r n e  and 
t h e  g r e a t  d i s p r o p o r t i o n  of  s e x e s  i n  t h e  c o l o n i e s  j u s t i f i e d  
M o l e s w o r t h ' s  a s s e r t i o n  t h a t  su ch  c r im e s  were much more common 
t h a n  t h e i r  c o n v i c t i o n s  s u g g e s t e d .  The p e c u l i a r  sys tem  of 
c o l o n i s a t i o n  had d o u b t l e s s  r e s u l t e d  i n  s e x u a l  a b e r r a t i o n s  and 
a  want  of  s t a b i l i t y  in  s o c i e t y ,  a  m ora l  which  E .S .  H a l l  f l o g g e d  
i n c e s s a n t l y  i n  h i s  j o u r n a l  t h e  M o n i t o r . T h is  was however  
c h a r a c t e r i s t i c  t o  some e x t e n t  of a l l  new c o l o n i e s ,  l u r i d  c a s e s  
were  a t y p i c a l  and d e s p i t e  W a k e f i e l d ’ s c o n v i c t i o n  t h a t  i t  was 
a  s e l f - p e r p e t u a t i n g  e v i l ,  as M e r iv a l e  p r e d i c t e d ,  i t  e v e n t u a l l y  
r i g h t e d  i t s e l f . "
With h i s  f a v o u r i t e  hobby h o r s e  r e s c u e d  from t h e  o b l i v i o n  
i n  w h ich  i t  seemed d e s t i n e d  t o  be c a s t  by t h e  v e x a t i o u s  
s t a t i s t i c s ,  M olesw or th  went on t o  d e m o n s t r a t e  t h e  ' f r i g h t f u l  
d e g re e  of c r i m e '  h i s  t a b l e s  e x p r e s s e d ,  by a  p r o p o r t i o n a t e  
com par ison  w i t h  B r i t a i n .  As E o rb es  had p o i n t e d  out  i n  
November 1836,  a  h i g h  c r im e  r a t e  was i n e v i t a b l e ,  y e t  M o le s w o r th ' s
1. S t a t i s t i c s  -  R e p o r t  p .x x x  ; h i s  lo n g  d i s s e r t a t i o n  on t h e  
e f f e c t s  o f  t h e  i n e q u a l i t y  of  s e x e s ,  and h i s  s t o r y  of t h e  
m u l t i p l e  r a p e  of  a  young c h i l d ,  were c u t  ou t  by h i s  
Committee -  R e p o r t  p . x x v i i ,  D r a f t  R e p o r t  16 J u l y  1838 
p . 3 1 - 3 3 .
2 .  M o n i to r  13 Sep tem ber  1837 p . 2 - 3 ,  15 November 1837 p .2  ; 
W ak e f ie ld  L e t t e r  f rom  Sydney (Everyman, 1929) ,  p .5 1 - 3  -  
h i s  r e a s o n  was t h a t  ' e a r l y  p r o s t i t u t i o n  o c c a s i o n s  
b a r r e n n e s s ' .  M e r iv a le  L e c t u r e s  p . 3 6 1 .
246
manipulation of it had great force and was strongly bolstered 
by the distinction which he made between the two countries,
the one oppressed by unemployment and the other bribing men
1with high wages to sell their labour.
Horrifying though his figures were, Molesworth quoted 
Burton to show that they only skimmed the surface of the cess­
pool. In addition there were the 'mass of offences which 
were summarily disposed of by the magistrates’, offences 
peculiar to convicts and as relevant to the moral state of 
.S.W. as the whipping of schoolboys to that of England.
There were too the 'numerous undiscovered crimes' which, con­
sidering the relative extensiveness of the police forces in 
Britain and N.S.W., would be far less than those in Britain. 
With Burton, so piqued by his failure to assert his seniority 
on the Sydney bench, Molesworth concluded that ’the main
business' of H.S.W. was 'the commission of crime and the
2punishment of it'.
His statistics showed too a relative increase in crime 
in N.S.W. 'indicating too plainly the progressive demorali-
1. Forbes' Paper in GO.201/257 p.606-7 ; see also Bourke 
to G-lenelg, 18 December 1855? in TO 1857 Appendix p.287. 
Molesworth avoided the gross mistake which Colonel 
Forsell had made in failing to distinguish between 
criminal offences and offences peculiar to convicts - 
see Australian 8 June 1859 p.2.
2. ieport p.xxvii. D.D. Heath also used Burton - TO 1857 
Appendix p.260, see Australian 8 June 1859 p.2.
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s a t i o n  of b o t h  t h e  bond and t h e  f r e e  i n h a b i t a n t s  of  t h a t  
c o l o n y ’ . M olesw or th  h e r e  e n t e r e d  on d a n g ero u s  g round .  In
t h e  c o lo n y  t h e  c r im e  r a t e  had become a p o l i t i c a l  q u e s t i o n .
He r e c o g n i z e d  t h i s  and th o u g h  he a c c e p t e d  t h e  i n c r e a s e  he 
r e j e c t e d  t h e  p o l i t i c a l  g rounds  o f  i t s  e n t h u s i a s t i c  p r o p a g a t i o n .  
He gave a  v e r y  f a i r  a c c o u n t  o f  t h e  two p a r t i e s ,  showing c l e a r l y  
t h e  mixed c o m p o s i t i o n  of  e x t r e m i s t s  and r e s p e c t a b l e s  w i t h i n
2each  and t h e  v i r u l e n c e  of  t h e i r  c l a s h e s  i n  t h e  c o l o n i a l  p r e s s .  
The Summary Pun ishm en t  Act  and t h e  J u r y  Lav/s w ere ,  he a g re e d  
w i t h  t h e  e x c l u s i v e s ,  p a r t l y  r e s p o n s i b l e  f o r  t h e  i n c r e a s e  i n  
c r im e  b u t  w i t h  t h e  e m a n c i p i s t s  he s t r o n g l y  commended them.
G-overnor A r t h u r  had re d u c e d  t h e  number of  g rav e  c r im es  
i n  V.D .L.  b u t  a t  t h e  c o s t  of  a h o r r i f y i n g  b r u t a l i t y  and th o u g h  
t h e  Committee d i s c i p l i n e d  M o le s w o r th ’ s e x c e s s e s  t h e y  ag re ed  
t h a t  B o u r k e ’ s r e l a x a t i o n  of c o n v i c t  d i s c i p l i n e  was j u s t i f i e d
1 . R e p o r t  p .x x v i i i .  The u n a n im i ty  of t h e  Committee on t h i s  
p o i n t  i s  d o u b t f u l .  I n  J a n u a r y  1837, M a c a r th u r  r e f e r r e d  
i n  a l e t t e r  t o  S i r  G-eorge G-rey, t o  G - lene lg 's  d i s b e l i e f  i n  
t h e  i n c r e a s e  i n  c r im e .  As G-lenelg was l i t t l e  more t h a n  
t i t u l a r  head o f  t h e  d e p a r tm e n t  i t  i s  p r o b a b l e  t h a t  i t  
was G-rey who d i s a g r e e d  and I  have  found no e v id e n c e  o f  h i s  
o p in io n  b e i n g  ch an g e d .  CO.201 /267  p .5 0 2 .  D u l l e r  to o  
d i s a g r e e d  -  TC 1838 Q .731-3 and PD.OB T h i rd  S e r i e s  
V o l . l i i i  c o l .  1301.
2 .  His  a c c o u n t  o f  t h e  e x c l u s i v e s  and t h e  p r e s s  was c u t  ou t  
by h i s  Committee b u t  i n c l u d e d  i n  t h e  Leeds R e p o r t  p . 3 1 .
See R e p o r t  p . x x v i i i .  D r a f t  R e p o r t  16 J u l y  1838 p . 3 4 - 5 .
His  a c c o u n t  o f  t h e  e m a n c i p i s t s ,  l i f t e d  from Heath
(TC 1837 Appendix  p .2 6 2 )  an oyed t h e  e x c l u s i v e s  -  G-azette
26 F e b r u a r y  1839 p . 2 .
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by its checking of unnecessary suffering. More surprising 
was their approval of the Jury Laws. The only evidence in 
their favour had been the Despatch from Bourke with its 
enclosures from Forbes, Dowling and the two Law Officers of 
the Grown and even Forbes had since withdrawn his unqualified 
support. Burton and Macarthur had 'abundantly established' 
the 'injurious effect' of the lav/s and the Friend to Australia 
who attended the examinations assured the colonists that they 
might 'consider the Jury Law of the colony as being entirely 
at an end'. Even so the Radicals on the Committee and even 
Sir George Grey felt that the undeniable evils would be
'adequately counterbalanced by' the prevention of a caste
2ridden society.
Neither of the colonial parties were satisfied with this 
analysis. The exclusives, with some justification, pointed 
to Molesworth's dogmatic assertion that Transportation had 
been successful in further corrupting rather than reforming 
convicts and demanded to know why such brutes should hold
1
1. Report p.xxix, Draft Report 16 July 1838 p.27.
For Molesworth’s opinion of Arthur, 22 December 1837, 
see PD. GB. Third Series Vol.xxxix col. 1462-3.
2. Report p.xxix ; Herald 25 September 1837 p.2 (Letter 
from a Friend to Australia) ; Macarthur to Sir George 
Grey, 2 January 1837, in CO.201/267 p.502 ; Monitor 
12 February 1838 p.4 (Letter from Bulwer to the A.P.A. 
and Sir John Jamison, 30 May 1837).
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power over  m en’s l i v e s  . ^
M olesw or th*s  i n c l u s i o n  of  t h e  u n t a i n t e d  f r e e  i n  t h e  
i n c r e a s e  of  c r im e  was even more i r r i t a t i n g .  I n  t h e  p a p e r  
he w r o te  f o r  th e  C o l o n i a l  O f f i c e  i n  F e b r u a r y  1837 and i n  h i s  
e v i d e n c e ,  M a c a r th u r  had p roduced  s t a t i s t i c s  t o  p ro v e  t h a t  t h e  
g r e a t  b u lk  of  c r im e  was committed  by c o n v i c t s  and e x - c o n v i c t s .  
C o u r t  r e c o r d s  d id  n o t  d i s t i n g u i s h  be tw een  t h e  f r e e  and t h e  
f e l o n r y  so r a t h e r  i r r e l e v a n t l y ,  he q uo ted  t h e  o p in io n  of  t h e  
f o rm e r  A t t o r n e y  G e n e ra l  Saxe B a n n i s t e r  who had l e f t  t h e  
c o lo n y  i n  1826 when t h e  p r o p o r t i o n  o f  f reem en  i n  t h e  p o p u l a t i o n  
had been v e r y  much l e s s  and more p e r t i n e n t l y ,  t h e  c o m m i t t a l s  
t o  t h e  Sydney Gaol .  These s p e c i f i e d  o r i g i n s  and showed an 
i n c r e a s e  i n  t h e  p r o p o r t i o n  of  f r e e  p e r s o n s  from l e s s  t h a n  one 
p e r  c e n t  i n  1833 t o  more t h a n  t w e n ty  p e r  c e n t  i n  1835.
M a c a r th u r  a t t r i b u t e d  t h e  g r e a t  i n c r e a s e  t o  a  r a s h  of c a t t l e  
s t e a l i n g  and t o  t h e  c h a r a c t e r  o f  t h e  s i n g l e  f e m a le  e m ig r a n t s
2
s e n t  t o  t h e  c o lo n y ,  t h e  p e r c e n t a g e  i n  1833 su p p o r t e d  h i s  c a s e .  
Judge B u r to n  t o o ,  when he found  t h a t  t h e  Committee had used 
h i s  Charge t o  damn him and h i s  f r i e n d s ,  l e a p t  f o r t h  armed w i t h
1. G a z e t t e  26 F e b r u a r y  1839 p . 2 .
2 .  M a c a r t h u r ’s P a p e r ,  9 F e b r u a r y  1837, i n  CO.201/267 
p . 5 H - 5 , TC 1837 Q.2415*.
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1figures for the Sydney G-aol, and from his notes of trials.
He spent some time confirming the overall increase in crime ^
i
but his primary purpose was to defend the free population. 
Though his statistics, like Macarthur's shewed a dispropor­
tionate increase in the free committals yet from his notes 
he attempted to extenuate this by explaining that none had 
been committed for atrocious crimes and that the few women 
amongst them were originally harlots. These free female 
emigrants, sent out to domesticate the Colonists, whom Whately 
and Molesworth used to prove the contagion in N.S.W. do not 
account, according to Burton’s figures, for the huge increase 
in free committals. Nevertheless the position of women and 
the image of N.S.W. in England in the 1830s suggest that the 
colonists were right in believing that they were whores from 
the first.'
Archbishop Whately replied using Burton's own figures to 
prove that one in every 207 of the free emigrants had fallen,
1 . Colonial Magazine and Commercial - Maritime Journal 1840
Vol.II p.52-3 - the statistics did not entirely correspond 
with those that Macarthur had given : according to
Burton the proportion of the free increased from almost 
3 per cent in 1833 to only 14 per cent in 1835.
2. Molesworth Leeds Report p.36 ; Whately TC 1838 Appendix 
p.301 and Speech on Transportation p.54 ; Burton in 
Colonial Magazine 1840 Vol.II p.52-3, says that in 1835 
and 1836 only six free female emigrants were committed 
each year. Colonist 8 January 1835 0.9-10, see also 
p .17, 57, 60,.58, 74.
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a proportion nearly three times as high as in England and 
■'/ales. In the absence of census returns distinguishing 
the free and the felonry a statistical proof not only of the 
reformation of convicts but also of the corruption of the 
free is impossible.
The Patriots were more fortunate, they were concerned 
not with the free settlers but with the aspersions cast on 
the colony as a whole so, without putting up any new 
statistics to be shot down, they discredited those which 
Macarthur and Molesworth had used. With their letter of May 
1839 to Charles Buller they sent a copy of William Bland’s 
anonymous critique of Macarthur’s work. He showed clearly 
that administrative changes and primarily Bourke’s Summary 
Punishment Act of 1832 had transferred a great proportion of 
legal business from the magistrates to the judges and that in 
consequence, the increase in convictions before the superior 
courts could not with any certainty be attributed to an
:. Thately, Speech on Transportation Appendix B. p.101-2. 
He not only presumed a knowledge of the composition of 
the population, but also that the proportion of free 
emigrant criminals in the country districts would have 
been the same as in Sydney, and that there were gaols 
throughout the colony. Macarthur said that the Sydney 
gaol was the only one in the colony, TC 1837 Q.2647.
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1increase in crime. This very pertinent qualification had
been pointed out in the return from which Molesworth derivec 
2his statistics but, as with most of the evidence which did 
not further his purpose, he ignored it and went on from so 
apparently stable a base to shew the vileness which his 
statistics implied.
Sydney so various, so beautiful, so new was a festering 
sore. It seethed with abandoned women and with the most 
debauched and violent of men whose sole occupations were 
thieving and carousing in public houses hosted by 'obscene 
persons'. Molesworth's account was not unfounded, not only 
Burton's Charge and Chief Police Magistrate Wilson’s report 
which he cited, but also the evidence of Mudie, Slade and 
Ullathorne and. the unsolicited testimony of Dr. Thompson,
1 . i.P.A. Letter to Charles Buller 51 May 1859 p.7 par. 25 ; 
[W. BlandJ, An -Examination of Mr. Jara'es Macarthur's work, 
'Mew South Wales, Its Present state and Future Prospects.' 
(Sydney, 1838), p .60-80, also printed in the Australian 
11 May 1839 to 8 June 1839« See also Petition from 
Jamison and Bqaxland, 16 October 1840, M.S. ML A286 
P-9-11.
They did not bother to use the argument concerning the 
increased efficiency of the police, which Macarthur had 
so ably anticipated in a letter to Crey : 'Were an
enquiry instituted it would I am satisfied be found that 
there exists a diminished efficiency in the police : 
and an increased chance of escaping from punishment, each 
of which circumstances must have greatly tended to swell 
the amount of crime in the colony'. CO.201/267 p.513. 
G-rey apparently was not convinced - TC 1837 Q.963-7.
2 . TC 1838 Appendix p .319 -
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Deputy  I n s p e c t o r  of  H o s p i t a l s  s u p p o r t e d  h i s  f r e n z y .
There  was on th e  o t h e r  hand s t r o n g  and o p p o s i t e  t e s t i m o n y .  
I n  1827 Cunningham t h e  n a v a l  su rg e o n  had been im p re ssed  hy 
t h e  q u i e t n e s s  and o r d e r  w hich  p r e v a i l  i n  t h e  s t r e e t s  and *the 
s e c u r i t y  w h e re w i th  you may p e r a m b u la t e  them a t  a l l  h o u rs  o f  
t h e  n i g h t ' ,  and L i e u t e n a n t  W. H. B r e to n  i n  1833 found r e p o r t s  
i n  B r i t a i n  tet most r i d i c u l o u s  e x a g g e r a t i o n ’ . B e f o re  t h e  
M olesw or th  Committee L i e u t e n a n t  C o lo n e l  H.W. B r e to n  main­
t a i n e d  t h a t  Sydney was no worse  t h a n  any o t h e r  s e a  p o r t  
and when t h e  -Report r e a c h e d  N.S.W. even t h e  G-azette  i n d i g ­
n a n t l y  a g reed  t h a t  i n  Sydney l i f e  was ' s a f e r  and p r o p e r t y  more 
s e c u r e  t h a n  i n  any one of  t h e  l a r g e r  towns i n  E n g l a n d ’ and 
t h a t  t h e  C o m m it te e ’ s d e s c r i p t i o n  was ’l y i n g  t r a s h ’ . The 
C o l o n i s t  w hich  had so c a s t i g a t e d  t h e  im m o r a l i t y  of  t h e  c o lo n y  
gave a d e t a i l e d  r e f u t a t i o n  of  t h e  C o m m it te e ’s calumny
and in  1840 B u r t o n ,  m o ra l  p h y s i c i a n  t o  t h e  c o lo n y ,  i n s i s t e d
2d e s p e r a t e l y  on i t s  p e r f e c t  h e a l t h .  Tes t im ony  w hich  was 
e s s e n t i a l l y  a  d e f e n c e  was h a r d l y  i m p a r t i a l  b u t  t h e  e v id e n c e  
of d i s i n t e r e s t e d ,  t r a v e l l e r s  who m igh t  w e l l  have c a p t i v a t e d  
t h e i r  r e a d e r s  by a f f o r d i n g  them v i c a r i o u s  and d e l i g h t f u l
1 . R e p o r t  p . x x x i  ; CO.201/258  p .5 9 4 -6 0 2  ; See a l s o  Sydney 
Times 30 Sep tem ber  1837 p . 2 ,  L i t e r a r y  News 18 November 
1837 p . 1, H e r a ld  11 F e b r u a r y  1839 p . 2  (D. T a y l o r ) .
2.  Cunningham op. c i t .  V o l . I  p .6 0  ; W.H. B r e to n  E x c u r s i o n s  
P.324 ; TC 1837 Q.2423 (H.W. B r e to n )  ; M o n i to r  10 
Septem ber  1838 p . 2  ; G-azette 26 F e b r u a r y  "1839 p . 2 ,  28 
F e b r u a r y  1839 P-3 ; C o l o n i s t  6 F e b r u a r y  1839 P-2 ; B u r to n  
i n  C o l o n i a l  Magazine 1840 V o"i .1 p .4 3 9 -4 0  ; See a l s o  
J . J o h n s t o n ,  The T r u t h  : C o n s i s t i n g  of  L e t t e r s  J u s t
R ece iv e d  from E m ig r a n t s  t o  t h e  A u s t r a l i a n  d o l o n i e s  
(E d in b u rg h ,  18 3 9 ) ,  p . 2 3 - 4 .
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horrors, confirmed the colonists protestations.
Thoughthe Colonist defended Sydney it admitted the 
melancholy truth of Molesworth's account of the country 
districts. It was confirmed too arid that without reserve 
by the Monitor which had so consistently deplored the rapes, 
robberies and beastly drunkenness which resulted from the 
vicious disproportion of sexes in the interior. There was 
other supporting evidence from the interested squatters in 
1835 before the Legislative Council's Committee on Police 
and G-aols, from. Molesworth's witnesses and from -Burton's 
Charge, but Ullathorne considered the. country districts more 
moral than Sydney. Lieutenant Breton and Mr Thomas Walker 
were amazed by the security of life in the bush and Alexander 
Harris found the poor squatters lacking nothing but the 
niceties of etiquette. Though Molesworth gave undue emphasis 
to the remarkable series of crimes with which Burton had 
supported his own polemic and though his conclusion is at 
variance with later evidence, he was justified in deducing 
from the evidence before him a low opinion of the moral state
1. Monitor 18 March 1839 p.6, also 25 August 1837 p.3,
TO September 1838 p.2 ; TC 1837 Q.531-85 (Mudie),
2290-2309 (H.W. Breton), 2918-30 (Macarthur) ; TC 1838 
Q .184 (Ullathorne) ; W.H. Breton Excursions p.323 ;
T. Walker, A Month in the Bush of Australia (London, 1838), 
passim ; Harris Settlers and Convicts passim. See also 
Ward The Australian Legend Chapter IV, and Baker 'The 
Squatting Age* in Business Archives 1965 p.109-11*
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1of the interior.
His splendid finale, prudently cut out by his Committee
was included as a footnote in the edition for his constituents.
Hollowing Wakefield’s Letter from Sydney in matter, syntax,
and even phraseology, he outlined the probable career of a
respectable free emigrant. Hinding Sydney as depraved as
'the lowest purlieus of St. Giles’ he would go at once into
the bush. He would lose to higher wages all the servants
he had brought with him and turn perforce to convicts. The
insolence and the unreliability of these his slaves would
brutalize him and his children, and his daughters would grow
up amidst the most horrid depravity, corrupted by the convict
women and seduced, by the convict men. His 'every kind and
gentle feeling' would be 'outraged by the perpetual spectacle
of punishment and misery'. He would be denied the rights
of an Englishman and he would see the shiploads of young
women sent out to purify the colony, plying their precious
2wares on the streets of that Sodom and G-omorrah.
1. V.D.L. was covered by long extracts from Maconochie's 
report giving his own opinion and^ that of the Presbyterian 
Sunday School Superintendant and Director General of Roads, 
Captain Cheyne. Report p.xxxii. A.D.B. Vol.I o.220 - the A. .3. account casts s me doubt on K.Hitzpatricfc's method 
of discrediting his evidence - Sir John Hranklin p.224.
2. Report n.xxxiii, Draft Report 16 July 1858 p.^0-1, Leeds 
Report 3.55-7 ; Wakefield, Letter from Sydney (Everyman,1'929)» p.10-12, 48, 50-52. The last part is from Whately,
TC 1858 Appendix p.501-2. Though the"Committee cut this 
part, Howick and Russell agreed' on the brutalisation of the 
assignees, see Howick's Pacer 51 May 1858 p.1, and Russell's 
Note on Transportation, 2 January 1859 in PP. HL. 1859 Vol. 
vi p.2. Buller disagreed, arguing that the free were in 
reaction, abnormally virtuous, see PD. G-B. Third Series V o l . l m  col. 1501 .
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BuX qw was provoked to argue that the Committee had made 
a gross logical fallacy, that they had investigated the system 
of Transportation and applied their results to the whole of
N.S.W. ,
That the picture presented to the Parliament and to the 
nation ... no more represents the true state of society 
in hew South Wales than an enquiry into the horrible 
particulars of an ill regulated gaol in England would 
represent the state of society in the county in which 
it was situated.
This powerful argument was weakened by the nature of assignment 
which in effect made the whole colony a gaol. With more force 
Bourke maintained that though some immorality was inevitable, 
the gross and pervasive debauchery which Molesworth alleged 
was incompatible with the material prosperity of the colony.
Men who spent all their time and money drinking and whoring, \
who lived only by thieving could not have created so thriving
2 Jan e c on omy.
There is no doubt that Molesworth exaggerated the moral 
effects of Transportation on N.S.W. It is possible that he
1. Burton in Colonial Magazine 1840 Vol.I p.425.
2. Bourke’s Memorandum, 26 December 1838, in PP. HL. 1839 
Vol.vi p.12. See also Forbes in CO.201/257"p.607-8 ; 
Resolution of N.S.W. Legislative Council no. 5, 17 July 
1838, in C.M.H. Clark Documents Vol.I p.155.
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h i m s e l f  r e c o g n i s e d  t h e  i n c o n s i s t e n c y  between h i s  a c c o u n t  and
h i s  c o n c u r r e n t  recom m endat ions  of t h e  J u r y  Lav/s and of some
1
form of  r e p r e s e n t a t i v e  gov e rn m en t .  Though t h e r e  was
i m m o r a l i t y  t h e r e  e x i s t e d  w i t h  i t  a  c o n s i d e r a b l e  body of  s o l i d
m idd le  c l a s s  e t h i c s ,  t h o u g h  some m a s t e r s  were b r u t a l i s e d  t h e r e
were o t h e r s  l i k e  James M a c a r t h u r ,  and th o u g h  many of t h e
c u r r e n c y  may have i n d u lg e d  i n  a  l i t t l e  c a t t l e  s t e a l i n g ,  o v e r -
2a l l  t h e y  were  r e m a r k a b ly  u n l i k e  t h e i r  p a r e n t s .
As t h e  e x c l u s i v e s  had damned t h e m s e lv e s  i n  t h e i r  e f f o r t s  
t o  show t h e  e v i l  e f f e c t s  of  T r a n s p o r t a t i o n ,  so t h e  c o l o n i s t s  
a s  a whole c o n v i c t e d  t h e m s e lv e s  of  v i l e n e s s  i n  a t t e m p t i n g  a 
d e f e n c e .  A l l  t h e i r  p r o t e s t s  were  d i s m i s s e d  i n  London as 
i n t e r e s t e d ,  l i e s  o r  as  m a n i f e s t a t i o n s  of  t h e i r  own moral  
i n s e n s i b i l i t y .
1 . R e p o r t  p . x x i x ,  and Speech  on G-lenelg, 6 March 1833, i n  
M olesw or th  Speeches  p . 2 7 .
2 .  Cunningham Two Y ears  i n  New S o u th  Males V o l . I I  C h a p te r  
2 ; M a c a r th u r  New S o u th  W ales ,  I t s  P r e s e n t  S t a t e  and 
F u t u r e  P r o s p e c t s p .44 ; K. Macllab and K. Ward ’The N a tu re  
and N u r t u r e  o f  t h e  F i r s t  G-eneration of N a t i v e - b o r n  
A u s t r a l i a n s ' ,  i n  H. S . A, N. Z . November 1962 p .2 8 9 .
3.  PD. GB. T h i rd  S e r i e s  V o l . l i i i  c o l .  1258 (M o le sw o r th ) ,  
1298-9 (Ward);  W hate ly  Speech  on T r a n s p o r t a t i o n  p .4 2  ; 
R u s s e l l ,  Note on T r a n s p o r t a t i o n , £ J a n u a r y  1839> PP. HL 
1839 V o l . v i  p . 2  ; a l s o  Rusden H i s t o r y  of  A u s t r a l i a  
V o l . I I  p . 7 6 .
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I t s  Economic E v i l s
M o lesw o r th  went  on t o  examine t h e  e f f e c t s  o f  T r a n s p o r ­
t a t i o n  on t h e  economy of  t h e  p e n a l  c o l o n i e s ,  i n  e f f e c t  t o  
d e m o l i s h ,  as  W ak e f ie ld  had done i n  h i s  L e t t e r  f rom Syd n ey , 
t h e  a rgum ent  t h a t  t h e  c o lo n y  would s u s t a i n  a g r e a t e r  m o ra l  
i n j u r y  from t h e  economic d i s l o c a t i o n  which would r e s u l t  from 
t h e  a b o l i t i o n  of T r a n s p o r t a t i o n ,  t h a n  from i t s  c o n t i n u a n c e .
Me  a g re e d  t h a t  N .S .W . ’s p r o s p e r i t y  had been b u i l t  on c o n v i c t  
l a b o u r  b u t  a rgued  t h a t  t h i s  was no l o n g e r  s u f f i c i e n t ,  t h a t
o t h e r  means must be f o u n d ,  and t h a t  t h e s e  were i n c o m p a t i b l e
1
w i t h  t h e  c o n t i n u a n c e  of  T r a n s p o r t a t i o n .
From th e  b e g i n n i n g  he s a i d ,  f o l l o w i n g  W a k e f i e ld ,  t h e  
Government had p r o v id e d  t h e  s e t t l e r s  w i t h  s l a v e  l a b o u r  and 
bough t  back  from them t h e i r  p ro d u c e  t o  f e e d  t h e  s o l d i e r s  and 
Government men. W ith  more t h a n  adequate c o n v i c t  l a b o u r  and 
a  v o r a c i o u s  m a r k e t ,  N.S.W. h a d ,  a t  enormous c o s t  t o  th e  B r i t i s h  
Government, become v e r y  w e a l t h y  v e r y  q u i c k l y .  T h is  e x t r a ­
o r d i n a r y  p r o s p e r i t y  had undone them, c a p i t a l  had i n c r e a s e d  f a r  
more r a p i d l y  th a n  t h e  s u p p l y  of  l a b o u r  and by 1837 th e  s i t u a t i o n  
was c r i t i c a l .  A Committee of t h e  L e g i s l a t i v e  C o u n c i l  r e p o r t e d
1. R e p o r t  p . x x x i i i  C f . W ak e f ie ld  L e t t e r  f rom  Sydney p . 4 8 - 9 -  
M olesw or th*s  s p e e c h  on Ward’s m o tion  on C o lo n ie s  27 June  
1839 f o l lo w e d  a lm o s t  e x a c t l y  t h i s  s e c t i o n  of  t h e  R e p o r t  -  
speeches  p . 5 4 - 8 2 .
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t h a t  i n  a d d i t i o n  t o  t h e  a n t i c i p a t e d  3 ,0 0 0  c o n v i c t s ,  10 ,000 
l a b o u r e r s  c o u ld  be i n s t a n t l y  a b s o r b e d .  I t  seemed c l e a r  t h a t  
w i t h o u t  an a p p a l l i n g  i n c r e a s e  i n  c r im e  i n  B r i t a i n ,  t h e  l a b o u r  
d e f i c i e n c y  must  be s u p p l i e d  f rom s o u r c e s  o t h e r  t h a n  T r a n s p o r -
Such was t h e  d e s p e r a t i o n  of  t h e  c o l o n i s t s  t h a t  e a r l y  i n  
1838 t h e  H e r a l d , i n  N.S.W. t h e  most a r d e n t  opponent  o f  T r a n s ­
p o r t a t i o n ,  was d e f e n d i n g  i t  as  t h e  b e s t  p o s s i b l e  means of 
p u n i s h i n g  and r e f o r m i n g  c r i m i n a l s  and a d v o c a t i n g  i t s  c o n t i n ­
u a n c e .  By May i t  had r e c o v e r e d  from t h i s  a b e r r a t i o n  and 
th o u g h  some of  i t s  c o r r e s p o n d e n t s  c o n t i n u e d  t o  s u p p o r t  T r a n s ­
p o r t a t i o n ,  t h e  H e r a l d , c o n v e r t e d  t o  t h e  c o o l i e  scheme,
2
r e v e r t e d  t o  i t s  f o r m e r  s t e a d f a s t  o p p o s i t i o n .  F re e  im m igra ­
t i o n  f rom B r i t a i n  had been u t t e r l y  i n s u f f i c i e n t ,  everywhere  
sheep  were b e in g  i n d i s c r i m i n a t e l y  bund led  t o g e t h e r  i n  v a s t  
unmanageable  f l o c k s  and i t  was w i t h  a  d e s p e r a t e  e n th u s ia s m  
t h a t  t h e  c o l o n i s t s  embraced t h e  i d e a  of I n d i a n  l a b o u r .
1 .  R e p o r t  p . x x x i v ,  C f . W akef ie ld  L e t t e r  from Svdnev(Bvervman,
1929) p .20-21 , 3 7 -3 8 ,  42.  ----------------------- d-----
2 .  H e ra ld  22 F e b r u a r y  1838 p . 2 ,  5 A p r i l  1838 p . 2 ,  7 May 1838 
p . 2  , T August  1838 p . 2 .
3 .  TC 1838 Appendix  p .1 7 2 - 2 1 3 ,  261-2  ( E n c l o s u r e s  i n  Bourke t o  
G-lenelg 17 June  1837, and B0Ur k e  t o  B l e n e l g ,  22 November 
1837) ; .H .R.A. 1 .19 .401  (G-ipps t o  G-lenelg, C o n f i d e n t i a l ,  1 
May 1838) ; K. F i t z p a t r i c k  op. c i t .  p .2 2 3 ,  says  t h a t  ’t h e  
a b o l i t i o n  o f  t r a n s p o r t a t i o n  to  New Sou th  Wales had become 
a p o l i t i c a l  n e c e s s i t y  ; i t  had become e v i d e n t  t h a t  t h e  
New So u th  Wales c o l o n i s t s  would a b o l i s h  i t  from below i f  
a c t i o n  were n o t  t a k e n  from a b o v e ' ,  b e c a u se  of  t h e  l o w e r i n g  
of wages of t h e  f r e e  im m igran t  l a b o u r e r s .  T h is  i s  
i n c o n s i s t e n t  w i t h  t h e  d e s p e r a t e  s h o r t a g e  of  l a b o u r .
t a t i o n
2 6 0 .
M olesw or th  saw t h a t  t h i s  was an e x p e d i e n t  bo rn  of  im­
p o t e n c e .  I f  as  t h e  p r o p a g a t o r s  o f  t h e  scheme i n t e n d e d ,  th e  
c o o l i e s  were  r e t u r n e d  t o  t h e i r  n a t i v e  H in d u s ta n  a f t e r  s i x  
y e a r s  t h e y  would p r o v i d e  no pe rm anen t  s o l u t i o n  t o  N .S .W . ' s  
l a b o u r  p ro b lem ,  i f  t h e y  rem a ined  i n  t h e  c o lo n y  t h e y  would form 
a d e p l o r a b l e  s l a v e  c a s t e .  N e i t h e r  S i r  R ic h a r d  Bourke n o r  t h e
C o l o n i a l  O f f i c e  cou ld  c o n s e n t  t o  t h e  i n t r o d u c t i o n  of su c h  a
1
proven  e v i l  i n  a  c o lo n y  a l r e a d y  e x c e s s i v e l y  c u r s e d .
The o n ly  p o s s i b l e  s o l u t i o n  l a y  i n  f r e e  e m i g r a t i o n  from /  
B r i t a i n .  S in c e  Lord G o d e r i c h ' s  r e g u l a t i o n s  o f  1831 e m i g r a t i o n  
from B r i t a i n  had been p a id  f o r  w i t h  t h e  p r o c e e d s  o f  c o l o n i a l  
l an d  s a l e s ,  a  v a l u a b l e  sy s te m  b u t  one i n  need o f  amendment.
I t  seemed obv ious  t o  t h e  Committee as i t  had t o  t h e i r  p r o p h e t  
W a k e f i e ld ,  t h a t  t h e  minimum p r i c e  of  5 / -  p e r  a c r e  had n o t  
checked t h e  f a c i l i t y  w i t h  which  l a b o u r e r s  became lan d o w n ers  
and had d e p l e t e d  t h e  a l r e a d y  i n a d e q u a t e  su p p ly  of l a b o u r .
T h is  axiom, ' s u f f i c i e n t l y  proved  by t h e  p a p e r s  l a i d  b e f o r e '  t h e
Committee ,  p a p e r s  t o  w hich  t h e y  d id  n o t  b o t h e r  t o  r e f e r ,  was
2
d i s p u t e d  i n  t h e  c o lo n y  and by l a t e r  h i s t o r i a n s .  Of t h e
1 . R e p o r t  p .x x x v  ; TO 1838 Appendix  p . 172-9•
2.  R e p o r t  p .x x x v  ; W ak e f ie ld  L e t t e r  from Sydney(Everyman,
1929)* p . 1 2 ,  14, 34, 43.  I n  England and America  ( i n  same 
volume) p . 1 3 6 - 7 ,  he g l im psed  t h e  r e a l  answer t o t h e  s h o r t ­
age : t h e  i n f l u x  of  c a p i t a l i s t s ,  b u t  he d id  n o t  r e c o g n i s e
i t s  s i g n i f i c a n c e  and i n  A View of t h e  A r t  of C o l o n i s a t i o n  
( i n  t h e  same volume) p .2 0 3 ,  he p e r s e v e r e d  i n  b e l i e v i n g  
t h a t  t h e  s e t t l e r s  w e re  metamorphosed im m ig ran t  l a b o u r e r s .  
See K. B u c k le y ,  ' E. G.  W a k e f i e ld  and t h e  A l i e n a t i o n  of 
Crown Land i n  New So u th  Wales t o  1 8 4 7 ’ , i n  Economic Record 
V o l .3 3  1957 p . 8 0 - 8 3 .  See a l s o  G a z e t t e  7 F e b r u a r y  1839
p . 2.
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Committee members c o n v e r s a n t  w i t h  c o l o n i a l  a f f a i r s  however ,  
o n ly  G-rey and Ho w ick  were no t  c o n v in ced  v/akef i e l d i a n s  and 
though  Howick had b roken  w i t h  t h e  e x t r e m i s t s ,  he r e t a i n e d  
t h e i r  b a s i c  p r i n c i p l e  and f a l l a c y  a b o u t  t h e  d e s i r a b l e  p r o p o r ­
t i o n s  of  l an d  and l a b o u r .  Indeed  M olesw or th  r e a d i l y  a c c e p t e d  
h i s  d i a g n o s i s  and i n c l u d e d  i t  i n  h i s  R e p o r t .  t ’he p r i c e  f i x e d  
i n  1831 had been e x p e r i m e n t a l  and sh o u ld  now be r a i s e d  t o  £1 
and e v e n t u a l l y
c o n s i d e r a b l y  h i g h e r  s t i l l .  F o r  i t  i s  o b v io u s ,  t h a t  by 
r a i s i n g  t h e  p r i c e  of land  t h e  t e n d e n c y  of p o p u l a t i o n  t o  
undue d i s p e r s i o n  o v e r  an a lm o s t  u n l i m i t e d  t e r r i t o r y ,  
which i s  t h e  c a u se  of t h e  want of  l a b o u r  now so much
1
com pla ined  o f ,  may be checked as  much as may be d e s i r e d .  
The w i t n e s s e s  had t o l d  t h e  Committee q u i t e  p l a i n l y  t h a t  l a n d  
i n  l v . 3 .  /. v / as  v e r y  d i f f e r e n t  f rom l a n d  i n  England and America  
and t h a t  t h e  v a g a r i e s  o f  i t s  c l i m a t e  made i t  a  p a s t o r a l  r a t h e r  
t h a n  an a g r i c u l t u r a l  c o u n t r y .  S i r  R ic h a r d  Bourke i n  h i s  
d e s p a t c h  of 6 Septem ber  1837, l a i d  b e f o r e  t h e  Committee ,  had 
s a i d  t h a t  c o l o n i s t s  u n a b l e  t o  a f f o r d  l an d  f o r  t h e i r  f l o c k s  and 
h e r d s  d id  n o t  work as  l a b o u r e r s  b u t  s q u a t t e d  on Crown Land, 
and t h a t  an i n c r e a s e  i n  p r i c e  would l e a d  o n ly  t o  g r e a t e r  d i s ­
p e r s e n .  The Committee may n o t  have  r e c o g n i s h e d  th e  p e r t i n e n c e
1. R e p o r t  p .x x x v ,  xxxv i  ; Howick*s P a p e r  31 May 1838 p . 7 - 8 .
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o f  l a n d  t o  l a n d  s e t t l e m e n t  b u t  t h e i r  i g n o r i n g  of B o u r k e ' s
r e c e n t  and s e m in a l  o b s e r v a t i o n s ,  even though  t h e y  were embedded
i n  such  a v a s t  mass of  e v id e n c e ,  can be a t t r i b u t e d  o n ly  t o  t h e
b l i n d n e s s  of t h e i r  f a i t h .  On 8 August  1838, s i x  days a f t e r
t h e  R e p o r t  was p r e s e n t e d  t o  t h e  Commons, Lord G-lenelg w ro te
t o  Bipps s a y i n g  t h a t  b e c a u se  5 / -  had f a i l e d  t o  check  d i s p e r s i o n
-]
t h e  minimum p r i c e  of  l an d  would be i n c r e a s e d  t o  1 2 / - .
The c o l o n i s t s  were  i n c e n s e d .  The H e ra ld  d e c l a r e d  t h a t
' a l l  t h e  t a l k  a b o u t '  d i s p e r s i o n  was 'mere m o o n s h i n e ' ,  t h a t
. S . / . ' s  s t a p l e  p r o d u c t ,  w ool ,  was n o t  s u i t e d  t o  W a k e f i e l d ' s
p la n  of  c o n c e n t r a t i o n .  The G a z e t t e  a g re ed  t h a t  an i n c r e a s e
i n  p r i c e  would d e f e a t  i t s  own end and s tood  back  amazed a t
t h e  p r o p o s a l  t o  r a i s e  th e  land  p r i c e  even h i g h e r  t h a n  t h a t  i n
So u th  A u s t r a l i a .  Unanimous ly  t h e  p r e s s  c r i e d  ou t  a g a i n s t  t h e
R e p o r t  so c l e a r l y  stamped by ' t h e  c lo v e n  h o o f  of  t h e  Sou th
2A u s t r a l i a n  l a n d  j o b b e r s . '
1 .  TC 1837 Q.510 ( F o r b e s ) ,  2584, 2588 (M a c a r th u r )  ; TC 1838 
Q .873-887 ( M i t c h e l l ) .  Appendix  p .2 8 5  (Bourke to  G-lenelg,
6 September  1 8 3 7 ) .  Cf /  W akef ie ld  L e t t e r  f rom Sydney 
(Bveryman, 1929)» p . 5 9 - 6 0 .  H.R.A. 1 . 1 9 . 5 3 7 - 0 .
2.  H e ra ld  8 March 1839 p .2  ; G-azette 7 F e b r u a r y  1839 p . 2 ,
2 March 1839 p . 3 ; C o l o n i s t  6 F e b r u a r y  1839 p . 2  ; Sydney 
S ta n d a rd  11 F e b r u a r y  1839 p .2  ; A u s t r a l i a n  8 J a n u a r y  1839 
I t  i s  t h e  recom mendat ion  t o  i n c r e a s e  t h e  p r i c e  of 
l an d  and a p p ly  t h e  p r o c e e d s  t o  e m i g r a t i o n  which  'p r o v e  
c o n c l u s i v e l y ' '  t o  K .  F i t z p a t r i c k  op. c i t .  p .2 2 2  an cl A . 0 . 7 .  
Melbourne  op. c i t .  p .2 4 5  t h a t  t h e  Committee were ' d i s c i p l e s  
of  E . G r .  W a k e f i e l d ' . ’ Not o n ly  i s  t h e  p e c u l i a r i t y  of t h e  
p r i n c i p l e  t o  W a k e f i e ld  a t  p r e s e n t  b e in g  c a s t  i n t o  doub t  
b u t  i t  i s  i r o n i c  t h a t  t h i s  was one p a r t  of  t h e  R e p o r t  
w r i t t e n  by Howick who had ,  by 1837 become 'o n e  of  our 
most z e a lo u s  o p p o n e n t s ' .  W ak e f ie ld  View of A r t  o f  
C o l o n i s a t i o n  (London, 1849)» p . 2 6 - 7 .
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M o le s w o r th ’ s comments on e m i g r a t i o n  were even more 
a n n o y in g .  He had a l r e a d y  e x p la in e d  t h a t  b e ca u se  e m i g r a t i o n  
r e d u c e d  t h e  t e r r o r  o f  T r a n s p o r t a t i o n  and b e c a u se  ‘T r a n s p o r t a t i o n  
s t i g m a t i s e d  e m i g r a t i o n  ’by a s s o c i a t i n g  w i t h  i t  t h e  i d e a  of 
d e g r a d a t i o n  and p u n i s h m e n t ’ , t h e  two were i n c o m p a t i b l e .  Now 
he went f u r t h e r ,  a r g u i n g  t h a t  in  a d d i t i o n ,  i n n o c e n t  e m ig r a n t s  
would be c o r r u p t e d  i n  th e  p e n a l  c o l o n i e s  and t h a t  l a b o u r  would 
be made d e s p i c a b l e  by i t s  a s s o c i a t i o n  w i th  c o n v i c t i s m .  I f  t h e  
G-overnment was t o  e n c o u ra g e  f r e e  e m ig r a n t s  t o  s u p p ly  t h e  l a b o u r  
s h o r t a g e  i n  N .S .W .,  T r a n s p o r t a t i o n  must  en d .
I t  was t h i s  q u e s t i o n  of t h e  r e l a t i o n  be tween  T r a n s p o r t a t i o n  
and f r e e  i m m ig r a t i o n  w hich  had prompted t h e  H e r a l d ' s v a c i l l a t i o n  
i n  1838. Much as  i t s  e d i t o r s  wanted a  n a t i o n  of  f r e e  and 
v i r t u o u s  im m ig ran ts  t h e y  f e a r e d  t h a t  i f  T r a n s p o r t a t i o n  shou ld  
end and em ployers  f o r c e d  t o  pay wages t o  l a b o u r e r s ,  t h e i r  
means of  b u y in g  l a n d  would be c u t  o f f .  The l a n d  fund would 
d r y  up and t h e r e  c o u ld  be no a s s i s t e d  i m m i g r a t i o n .  The 
i n t r o d u c t i o n  of  f r e e  l a b o u r ,  t h e y  r e l u c t a n t l y  conceded was
1. R e p o r t  p . x x ,  xxxv,  x x x v i . B. F i t z p a t r i c k ,  The B r i t i s h  
Bmpire  i n  A u s t r a l i a  (M .U.P . ,  1941) p . 89-90 a rg u e s  t h a t  
t h i s  was th e  r e a s o n  f o r  t h e  a b o l i t i o n  of  T r a n s p o r t a t i o n  -  
t h e  need f o r  s u i t a b l e  f i e l d s  of e m i g r a t i o n  and p . 9 ^ - 2  he 
q u o t e s  c o n t e m p o r a r i e s  who a g re e d  w i t h  t h e i r  i n c o m p a t i b i l i t y .  
M olesw or th  u se d  to o  a v e r y  p e r i p h e r a l  a rgum en t ,  p re su m ab ly  
b e c a u se  of t h e  n o t i c e  W hate iy  had t a k e n  of  i t  -  t h e  e v i l  
r e p u t a t i o n  w h ich  B r i t a i n  had a c q u i r e d  i n  t h e  South  P a c i f i c  
from escaped  c o n v i c t s .  R e p o r t  p . x x x v i  ; W hate iy  Thoughts  
p .9 4  and TC 1838 Appendix p .2 9 9 .  See a l s o  TC 1837 
Appendix p .2 6 2  (H e a th ) .
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i n c o m p a t i b l e  w i t h  t h e  end of T r a n s p o r t a t i o n .  Though t h e y  
t u r n e d  a g a i n  from c o n v i c t  l a b o u r  t o  t h e  H i l l  C o o l i e s  of I n d i a ,  
t h e  a rgum ent  was t a k e n  up by t h e  o t h e r  n ew spapers  and by th e  
L e g i s l a t i v e  C o u n c i l  i n  i t s  R e s o l u t i o n s  o f  J u l y  1838.^ I n  1839 
when t h e y  h e a r d  t h a t  t h e  Committee i n t e n d e d  n o t  o n ly  t o  d i s ­
c o n t i n u e  T r a n s p o r t a t i o n  b u t  a l s o  t o  r a i s e  t h e  p r i c e  of l an d  
t h e  G a z e t t e  a g re ed  w i t h  t h e  rowdy d e m o c ra t s  t h a t ,  w i t h  a l l  hope 
of  f r e e  im m ig r a t io n  c u t  o f f  by t h e  ’i n i q u i t o u s  r e c o m m e n d a t io n s ’ 
o f  th e  Commit tee ,  ’we must h e s i t a t e  b e f o r e  we g iv e  i t  a s  our
o p i n io n  t h a t ,  u n d e r  such  c i r c u m s t a n c e s ,  T r a n s p o r t a t i o n  shou ld
,2c e as e . '
As t h e  C o l o n i s t  had seen  t h a t  M u d ie ’s F e l o n r y  would d e t e r
p o t e n t i a l  e m i g r a n t s ,  so t h e  G a z e t t e  and t h e  H e ra ld  su g g e s t e d
t h a t  M olesw or th  w o u ld ,  by e x p o s in g  t h e  d e p r a v i t y  of t h e  c o lo n y ,
3
t u r n  t h e  t i d e  of e m i g r a t i o n  t o  Couth A u s t r a l i a  b u t  t h e y  d id  
n o t  know how f a r  he had a t t e m p t e d  t o  go. A f t e r  d e p l o r i n g  t h e
1. H e ra ld  22 F e b r u a r y  1838 p . 2  ; M o n i to r  25 May 1838 p . 2 ,
30 May 1838 p . 2  ; C.M.H. C l a r k HDocuments V o l . I  p .1 5 6 .
B. F i t z p a t r i c k  B r i t i s h  Lmpire  p .90-1 say s  t h e  a b o l i t i o n  
of  T r a n s p o r t a t i o n  was t h e  i n d i r e c t  b u t  n o t  t h e  d i r e c t  
cause  o f - t h e  i n a b i l i t y  t o  pay f o r  l a n d  i n  t h e  e a r l y  f o r t i e s .
2 .  G a z e t t e  2 March 1839 p . 3 ; M on i to r  11 F e b r u a r y  1839 p . 3 ; 
A u s t r a l i a n  22 J a n u a r y  1839 pT2 ; H e ra ld  8 March 1839 p . 2  
e x p r e s s e d  a  f i n e  i n d i g n a t i o n  b u t  adhered  t o  i t s  o p p o s i t i o n  
t o  T r a n s p o r t a t i o n .
3 .  C o l o n i s t  31 August  1837 p .281 ; G a z e t t e  18 J a n u a r y  1838 
p .2  ; H e ra ld  27 March 1839 p . 2  ; a l s o  T h e r r y  R e m in i s ­
c e n c es  p . 489.
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f a c t  t h a t  T r a n s p o r t a t i o n  had b ro u g h t  l a b o u r  i n t o  d i s r e p u t e ,  
he had gone on t o  compare t h e  poor  f r e e  e m ig r a n t s  i n  N.S.W. 
w i t h  t h e  poor  w h i t e s  o f  America  and t o  e x p r e s s  h i s  f i r m  
c o n v i c t i o n ,
t h a t  i f  t h e  sy s te m  o f  T r a n s p o r t a t i o n  c o n t i n u e ,  t h e  
s t r o n g e s t  t e m p t a t i o n s  w i l l  be h e l d  o u t ,  n o t  o n ly  t o  
mere c a p i t a l i s t s  and l a b o u r e r s ,  b u t  t o  a l l  t h e  more 
r e s p e c t a b l e  c l a s s e s ,  t o  m i g r a t e  f rom  New S o u th  Wales
1and Van f i e m a n ’s Land t o  t h e  o t h e r  A u s t r a l i a n  c o l o n i e s .
W a k e f i e ld ,  B u l l e r  and S i r  Edward P a r r y  were conv inced  
t h a t  t h e  p e n a l  c h a r a c t e r  o f  N.S.W. d e t e r r e d  e m i g r a n t s  b u t  
th o u g h  James M a c a r th u r  f e l t  s u r e  t h a t  some r e s p e c t a b l e  p e o p le  
m igh t  be u n w i l l i n g  t o  r i s k  c o n t a g i o n ,  he found  t h e  p e o p le  i n  
t h e  S o u th  of  E ng land  v e r y  e a g e r  t o  e m i g r a t e .  There  may have  
been some l o a t h e  t o  t o u c h  p i t c h  b u t  i n  1841 M e r iv a l e  s a i d  t h a t  
t h e  number of e m i g r a n t s  s i n c e  1838 had been  ' g r e a t  beyond a l l  
a n t i c i p a t i o n  -  p r o o f  p o s i t i v e  . . .  t h a t  t h e  Committee were d o in g  
an u n m e r i te d  honour  t o  t h e  m o ra l  d e l i c a c y  of ou r  p e a s a n t s ' .
In  1840 Lady B r a n k l i n  n o t i c e d  t h a t  t h e  S o u th  A u s t r a l i a n s  were 
much vexed by t h e  m i g r a t i o n  of  t h e i r  l a b o u r e r s  t o  N.S.W. and
1.  R e p o r t  p . x x x v i ,  D r a f t  R e p o r t  16 J u l y  1838 p . 4 4 .
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V.D.L.  C l e a r e s t  p r o o f  may be found  i n  M o le s w o r th ’s own
words and i n  t h e  e n s u i n g  a c t i v i t y  o f  A rc h b ish o p  W h ate ly .
His  own Committee s t r u c k  out  h i s  im pruden t  rem arks  and
s u b s t i t u t e d  a  p a r a g r a p h  r e j o i c i n g  i n  th e  G overnm en t’s
encouragem ent  of  e m i g r a t i o n  and s u g g e s t i n g  t h a t  f o r  th e
m ora l  w e l f a r e  of  t h e s e  e m i g r a n t s  T r a n s p o r t a t i o n  sh o u ld  be
d i s c o n t i n u e d .  M o l e s w o r t h ' s  co n ce rn  had l e d  him t o  a s k
'w h e t h e r ,  i f  t r a n s p o r t a t i o n  be t o  c o n t i n u e ,  t h e  l e g i s l a t u r e
ought  n o t  r a t h e r  t o  p r o h i b i t  e m i g r a t i o n  t o  t h e  p e n a l  c o l o n i e s
and c o n v e r t  them i n t o  v a s t  l a z a r  h o u s e s ,  i n  which  t h e  m o r a l l y
t a i n t e d  sh o u ld  d w e l l  a l o n e ,  and t o  which  t h e  i n n o c e n t  shou ld
2n e v e r  a p p ro a c h  f o r  f e a r  of c o n t a g i o n . ’
Such in t e m p e r a n c e  gave w e ig h t  t o  t h e  c o l o n i s t s  a c c u s a t i o n s  
a b o u t  Sou th  A u s t r a l i a n  s c h e m i s t s  b u t  i t  i s  u n l i k e l y  t h a t  i f  
M olesworth  had been  g u i l t y  o f  more t h a n  a  f a n a t i c  f a i t h ,  he 
would have a c t e d  w i t h  s u c h  an e x t r a o r d i n a r y  l a c k  of  s u b t l e t y .  
Moreover i n  h i s  s p e e c h e s  on W ard 's  m o t ion  on C o l o n i a l  Lands
1.  W akef ie ld  A r t  of C o l o n i s a t i o n  (London, 1849) ,  p . 180-1 ; 
H e l i x  W a k e f i e ld ,  b r o t h e r  of  Edward Gibbon, t o  J . D .  Lang,
20 November 1849, i n  ’Lang P a p e r s '  M.S. ML A2226 p . 431-6 ; 
B u l l e r  t o  t h e  A .P .A . ,  31 May 1840, i n  Sweetman A u s t r a l i a n  
C o n s t i t u t i o n a l  Development  Appendix  p .4 3 7  ; TC 1838
A.729 ( P a r r y ) , 5 9 - 6 1 , 9 0 - 9 2  (M a c a r th u r ,  a s  he was i n  t h e  
m id s t  of  p e r s u a d i n g  Miss L m i ly  S to n e  t o  r e t u r n  w i t h  him, 
was n o t  vehem ent)  ; M e r iv a le  L e c t u r e s  p .3 6 0  ; G.Mackaness 
( e d . )  Some P r i v a t e  C o r re sp o n d en c e  of S i r  John and Lady 
Jane  F r a n k l i n  (2 P a r t s ,  Sydney, 1947) ,  P a r t  1 p .1 1 0  ;
Kuss e l l  a g re e d  w i t h  M e r i v a l e ,  see  PD. G-B. T h i rd  S e r i e s  
V o l . l i i i  c o l .  1290.
2.  R e p o r t  p .x x x v ,  D r a f t  R e p o r t  16 J u l y  1838 p . 4 3 .
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i n  1839 and on T r a n s p o r t a t i o n  i n  1840, h i s  i n t e n t i o n  t o  a b o l i s h '
T r a n s p o r t a t i o n  was i n t i m a t e l y  bound up w i t h  h i s  scheme f o r
p ro m o t in g  e x t e n s i v e  and im m edia te  e m i g r a t i o n  t o  t h e  p e n a l  
1
c o l o n i e s .  f u r t h e r ,  though  a h i g h  p r i c e  of  l an d  was 
i n a p p r o p r i a t e  f o r  N .S .W .,  i t  was a  b a s i c  t e n e t  of t h e  Wake- 
f i e l d i a n  c r e e d  and was a p p l i e d  t o  S o u th  A u s t r a l i a  and New 
Z e a la n d ,  c o l o n i e s  i n  which  M olesw or th  and h i s  Committee had 
u n d e n i a b l e  i n t e r e s t s .  M olesw or th  b e l i e v e d  i n  t h e  p r i n c i p l e  
of a  s u f f i c i e n t  p r i c e  and c an n o t  have  co n ce iv e d  t h a t  he m igh t  
h u r t  N.S.W. by im p o s in g  i t .  Though he was g u i l t y  o f  e x c e e d in g  
t h e  bounds of good t a s t e ,  he may be a c q u i t t e d  of  j o b b in g .
W hately  had been  d e e p ly  moved by t h e  f a t e  o f  t h e  pu re  
young g i r l s  f rom  t h e  s t r e e t s  o f  London who had been  so c o r r u p t e d  
i n  t h e  c o l o n y .  He d e s c a n t e d  on t h e  f u t i l i t y  of p o u r i n g  good 
wine i n t o  v i n e g a r  o r  c u p f u l s  o f  w a te r  i n t o  a London sew er ,  
i g n o r i n g  t h e  e q u a l l y  p l a u s i b l e  a n a lo g y  of d i l u t i n g  p o i s o n  w i t h  
w a t e r .  To t h e  d e l i g h t  of  h i s  p u p i l  M olesw or th ,  t o  t h e  h o r r o r  
of  Lord John R u s s e l l  and t o  t h e  f u r y  of t h e  c o l o n i s t s  he f u l ­
f i l l e d  h i s  ’r e l i g i o u s  d u t y ’ by e x c i t i n g  among t h e  poor  in
2
I r e l a n d  a d rea d  of  e m i g r a t i o n .
1. M olesw or th  Speeches  p . 8 0 - 1 ,  PD. G-B. 3rd S e r i e s  V o l . l i i i  
c o l .  1279.
2.  TO 1838 Appendix  p . 3 0 1 , W hate ly  Speech on T r a n s p o r t a t i o n  
1840 p . 5 0 ,  54.  M e r iv a le  L e c t u r e s  p.36Ö ; PD. I'd T h i rd  
S e r i e s  V o l .  l i i i  c o l .  1276, 1290, Jan e  F r a n k l i n  8 Decem­
b e r  1840,  i n  C o r re sp o n d en c e  P a r t  I ,  p .109»
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The Remedy
M olesw or th  had com ple ted  h i s  t o u r  de f o r c e .  He was
s a t i s f i e d  t h a t  i n  i t s  e v e r y  a s p e c t  T r a n s p o r t a t i o n  had p e r v e r t e d
e v e r y  p o s s i b l e  end of p u n i s h m e n t , and he was happy  t o  c o n c lu d e
w i t h  a  f i n a l  r h e t o r i c a l  d e n u n c i a t i o n  of  t h e  sys tem  and an
a p p e a l  f o r  an e n q u i r y  i n t o  t h e  b e s t  form of  p un ishm en t  i n
p e n i t e n t i a r i e s .  H is  Committee was n o t  s a t i s f i e d  w i t h  h i s
d e v a s t a t i o n .  B e f o r e  he was a l lo w ed  t o  r e t u r n  t o  h i s  e d i t i n g
of  Hobbes he was f o r c e d  t o  r e b u i l d  on t h e  r u i n s  of  B r i t a i n ’s
2sys tem  of s e c o n d a r y  p u n i s h m e n t s .
He began by e x t r a c t i n g  from h i s  d r a f t s ,  p a s s a g e s  i n  which  
he  had c o n s i d e r e d  f u t u r e  a c t i o n .  Ass ignm ent  w a r r a n t e d  no 
f u r t h e r  c o n s i d e r a t i o n  : i t s  f a i l u r e  was p roven  and a l r e a d y
t h e  Government had warned th e  c o l o n i e s  o f  i t s  imminent
1. M olesw or th  had d i s c u s s e d  t o o  t h e  expense  of T r a n s p o r t a t i o n  
b u t  t h a t  b r i e f l y  b e c a u se  i t  was one a rgum ent  i n  f a v o u r  of  
T r a n s p o r t a t i o n  and a g a i n s t  p e n i t e n t i a r i e s .  He was how­
e v e r  c a r e f u l  t o  i n c l u d e  an a v e r a g e  c o s t  p e r  head d e r i v e d  
from th e  t o t a l  expenses  of  t h e  c o lo n y ,  i n c l u d i n g  th e  huge 
expen se  of t h e  e a r l y  y e a r s  when th e  s e t t l e m e n t  v/as b e in g  
e s t a b l i s h e d ,  and b e a r i n g  l i t t l e  r e l a t i o n  t o  t h e  p r e s e n t .  
R e p o r t  p . x x x v i - v i i .  R u s s e l l  a t  l e a s t ,  k e p t  f a i t h  i n  i t s  
c h e a p n e s s  -  PP. HL. 1839 V o l . v i  p . 4 ,  5.
2 .  D r a f t  R e p o r t  16 J u l y  1838 p . 47,  R e p o r t  p . x x x v i i - x l v i i .
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1abolition.
If Transportation were to continue convicts would have to 
remain in the hands of the Government. Mitchell and Macarthur 
had suggested that convicts should be employed in building the 
roads so necessary to the gangling colony and because of his 
respect for Macarthur, Molesworth spent some time in refuting 
his arguments.
Macarthur had proposed a modified form of the Sing Sing 
system. Convicts were to be worked with downcast eyes in 
complete silence. Their overseers were to be armed in 
readiness for attempted escapes but summary punishment would 
be exercised not by them but, to accomodate the delicate 
sensibilities of the Australian settlers, by the head of the 
department. The prisoners would sleep in wooden stockades 
and be preserved from contamination by the vigilance of con­
stables instead of solitary cells. By day and by night the 
convicts would be in virtual isolation.
Though Molesworth approved Macarthur*s scheme of graduated 
punishments he was justifiably sceptical of the effectiveness
1. This part, Report p.xxxvii-xxxviii, was in Draft Report 
16 July 1838 p.9.
The instructions concerning the end of assignment derived 
from a letter from the Home Office dated 15 April 1837, 
only eight days after the appointment of the Committee 
and due not to it but to Russell's independent dissatis­
faction .
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of  a  n i g h t l y  v i g i l  and he saw t h a t  t h e  c u r t a i l m e n t  o f  t h e i r  
a r b i t r a r y  d i s c i p l i n a r y  powers would e n t a i l  a  g r e a t e r  number of  
o v e r s e e r s .  The c o n s e q u e n t  i n c r e a s e  i n  expense  cou ld  be 
a v o id ed  o n ly  by a c c e p t i n g  th e  u n a d u l t e r a t e d  b r u t a l i t y  of  S ing  
S ing  or  by r e v e r t i n g  t o  t h e  o ld  l a x  and much abused  sy s te m .  
Moreover a rg u e d  M o le sw o r th ,  t h e  c o l o n i s t s  would be f u r t h e r  
c o r r u p t e d  and ,  w i t h  an i r r e l e v a n c e  b o rn  of  d e s p e r a t i o n ,  ’l a r g e  
q u a n t i t i e s  o f  p u b l i c  s t o r e s  l i a b l e  t o  damage, w a s te  and m is ­
a p p l i c a t i o n  would be a p t  t o  be a c c u m u l a t e d ’ , and t h e  l a b o u r  
m ight  be d i r e c t e d  t o  t h e  s a t i s f a c t i o n  of  t h e  a e s t h e t i c  r a t h e r  
t h a n  th e  economic n eed s  of  t h e  c o l o n i s t s .  As a  c o n c l u s i v e  
r e f u t a t i o n  he compared t h e  c o s t  o f  a s s ig n m e n t  w i t h  t h e  
e s t i m a t e d  c o s t  of em ploy ing  c o n v i c t s  i n  road  p a r t i e s ,  a  com­
p a r i s o n  more e l o q u e n t  t h a n  a more p e r t i n e n t  one ,  be tween road  
p a r t i e s  and p e n i t e n t i a r i e s  would have  b e en .  His Committee 
a c q u i e s c e d  i n  h i s  condem nat ion  of  t h i s  sys tem  p r o b a b l y  l e s s  
b e c a u se  of h i s  e x h o r t a t i o n s  a b o u t  i t s  expense  th a n  b ecau se  of 
t h e  r e c e n t  r e p o r t s  o f  a d v e r s e  e f f e c t s  on t h e  c h a r a c t e r  of c o n -  
v i c t s  s u b j e c t e d  t o  th e  s i l e n t  sy s te m .
The o n ly  o t h e r  means of c o n t i n u i n g  T r a n s p o r t a t i o n  s a i d  
M olesw or th ,  was t h e  r i d i c u l o u s l y  e x p e n s iv e  i d e a  of e s t a b l i s h i n g  
p e n i t e n t i a r i e s  i n  t h e  p e n a l  c o l o n i e s .  He c o m p l e t e ly  ig n o r e d
1. R e p o r t  p . x x x v i i i ,  x l , D r a f t  R e p o r t  16 J u l y  1838 p .1 1 ,  12, 
14 ; R u s s e l l  -  1'?. ILL. 1839 V o l . v i  p . 4 ,  8 ; M e r iv a le  
L e c t u r e s  p . 365.
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t h e  v e r y  s e n s i b l e  p l a n  which  Lang had borrowed from W ak e f ie ld  
and by which  c o n v i c t s  would be made t h e  p i o n e e r s  o f  new 
s e t t l e m e n t s .  They would be s e n t  i n  gangs t o  p r o m is in g  
u n s e t t l e d  d i s t r i c t s  t o  b u i l d  r o a d s  and p r e p a r e  t h e  l an d  f o r  
s e t t l e m e n t .  When t h e y  were f i n i s h e d  and th e  new s e t t l e r s  
a r r i v e d ,  t h o s e  who had c o n d u c ted  t h e m s e lv e s  w i t h  p r o p r i e t y  
would be a l lo w e d  t o  rem a in  a s  t i c k e t  o f  l e a v e  men and t h e  r e s t  
would go e l s e w h e r e .  T h is  p l a n ,  l a t e r  a d v o ca te d  by Herman 
i l e r i v a l e  and S i r  R i c h a r d  B ourke ,  was f r e e  from t h e  i n e q u a l i t y  
of a s s ig n m e n t  and would c r e a t e  new and u n e x c e p t i o n a b l e  c o l o n i e s  
- o l e s w o r t h ’s r e j e c t i o n  of  i t  would s u g g e s t  t h a t  h i s  c ru s a d e
i
had l o s t  a l l  r a t i o n a l i t y .
T r a n s p o r t a t i o n  he s a i d ,  was i n h e r e n t l y  i n c a p a b l e  of
improvement and sh o u ld  be d i s c o n t i n u e d  a t  once .  A s u b s t i t u t e
2
n o t  an amendment must  be fo u n d .  The r e m a in d e r  o f  t h e  R e p o r t ,
a  c o n s i d e r a t i o n  o f  t h i s  s u b j e c t ,  was l i f t e d  a lm o s t  d i r e c t l y
•3
f rom Howick’s p a p e r . "
1 . Lang -  TC 1837 Q.4045? and T r a n s p o r t a t i o n  and C o l o n i z a t i o n  
p .1 4 4 - 6  ; W a k e f i e ld  L e t t e r  f rom Sydney (Everyman, 1 929) ,  
p .8 7  ; H e r i v a l e  L e c t u r e s  o .364  ; P P . HL. 1839 V o l . v i  
p . 6 , 1 3  ( R u s s e l l  and Rourke") . See a l s o  Saxe B a n n i s t e r  
On A b o l i s h i n g  T r a n s p o r t a t i o n  (London, 1837) ,  p . 8 2 ,  and 
C o l o n i s t  20 J a n u a r y  1838 p . 2 .  See above p .  142 n o t e  1.
2 .  R e p o r t  p . x l i ,  D r a f t  R e p o r t  31 May 1838.
3.  R e p o r t  p . x l i - x l v i i ,  Howick’s P a p e r  31 May 1838 p . 2 - 8 .
272.
Howiek felt that a number of different punishments for 
different crimes should be adopted, that on account of their 
cheapness, Macanochie's system and the old method of hulks 
might be used along with the more expensive separate system 
of America which ’the experience of all nations’ had conclu­
sively proved to be the best. The advocates of penitentiaries 
did not bother to defend them, they were the current nostrum 
and it was almost universally accepted that 'seclusion and 
silence have greater terror for the wicked than the gallows
and the gibbet. It is in solitude and silence that the still
1small voice of conscience is heard.’
The colonists, mindful of their neglected flocks, 
protested with vigor and at times with perspicacity against 
the adoption of so expensive, so inappropriate and so inhuman 
a punishment. The penitentiaries unfitted prisoners for 
normal social intercourse, they were enormously expensive, and 
were used in America only because that country had no colonies. 
America was not crowded with starving paupers so crime there 
was of a different nature, the labour to which convicts were 
forced did not take work from honest, unemployed men and on 
their release ex-convicts had every opportunity to earn an
1 . Report p.xli ; Reprint from Morning Herald in Colonist 
20 July 1837 p.236.
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1honest living.
In their enthusiastic espousal of the new system the
British reformers had indeed overlooked the evidence, accepted
by the 1831-2 Committee, of Captain Basil Hall who had visited
prisons in twenty-one of the twenty-three United States and
who ’heard many Americans, competent to answer such a question,
2regret’that they had no penal colonies.' Even William 
Crawford, commissioned by the Government to report on the 
American penal system and quoted by all the supporters of 
penitentiaries, had said quite unequivocally that it was to 
America’s resources of productive industry, to her unsettled
I »
land and demand for labour
is principally to be attributed whatever degree of 
success has at’tended some of her penitentiaries ... It 
is obviously the interest of Great Britain, who has no 
means of profitably employing her criminals at home, 
to transfer them to her colonies, where labour is in
1. Australian 23 April 1839 p.2 - ’The backsettlements of
America are to .the United States what Australia is to 
Great Britain,’ also 8 June 1839 p.2, 18 May 1838 p.2 ; 
Herald 20 March 1839 p.2 ; A.P.A. Letter to Charles Bulla? 
31 May 1839 p.5 par. 16—17 ; Petition from Blaxland and 
Jamison 16 October 1840, .8. ML A286 p.12 ; T.P.Macqueen
Australia as She is and As She May Be p.9 ; F.M. Innes 
Secondary Punishments p .30,35 ; TCf 1837 Appendix p.17
(Arthur to Sod erich, 8 February 1833) ; Herald 1 March 
1839 p.2.
2. PP. I-IC. 1831-2 Vol.vii Pacer 547 Report p.16-17. Evidence- 
Q.369, 371.
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great demand. In the United States the respective 
legislatures, having no such necessity and possessing 
no similar resource, resort to long periods of 
imprisonment. *
To appease Molesworth the Committee gave to the penitentiaries
a central position in their recommendations for a substitute
but a few months later Howick had reduced it to a minor place
and in January 1839 Russell, doubtful if results would justify
the expense, relegated it to those criminals too old or too
ill to travel or too wicked for normal measures. He proposed
a penitentiary with accomodation for only 500-1000 convicts,
convicts with short sentences were to be punished with hard
2labour in the hulks.
Molesworth and Whately were vastly irritated by this
all-powerful and so casual dismissal of their labours. They
insisted that penitentiaries would be no more expensive and
probably cheaper than the Committee’s substitute, and that
all possible mutations of transportation had 'been shown to
3be the very worst of all’ punishments. At the core of their
1. PP.HC 1834 Vol. xlvi Paper 593 p.50.
2. PP.HL 1839 Vol. vi p.10-12 (Howick), 4,8,10 (Russell) ; 
PD.GrB. 3rd Series Vol. liii c©l. 1289-91.
3. PD.G-B 3rd Series Vol. liii col. 1266, 1278-9 ; Y/hately 
Speech on Transportation p.31.
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f u r y  was H o w ie k 's  e u p h e m is t i c  r e s o l u t i o n  t o  e s t a b l i s h  p e n i ­
t e n t i a r i e s  a b r o a d ,  i n  e f f e c t  t o  c o n t i n u e  t h e  t r a n s p o r t a t i o n  
o f  c o n v i c t s  w i t h  l o n g e r  s e n t e n c e s  n o t  c e r t a i n l y  t o  N.S.W. and
t h e  s e t t l e d  p a r t s  of  V .D .L .  b u t  t o  t h e  p e n a l  s e t t l e m e n t s  of
1
N o r f o lk  I s l a n d  and P o r t  A r t h u r .
Howick had examined t h e  c o m p a r a t iv e  a d v a n ta g e s  of p e n i ­
t e n t i a r i e s  i n  England and ab ro ad  and c o n c lu d ed  t h a t ,  p ro v id e d  
t h e  c o n v i c t s  were  c o m p l e t e ly  i s o l a t e d  from f r e e  s e t t l e m e n t s ,  
p e n a l  c o l o n i e s  m igh t  f r u i t f u l l y  be c o n t i n u e d .  A v a c a n t  
i s l a n d  c l o s e  t o  England  would combine t h e  a d v a n ta g e s  of  b o t h ,  
b u t  f r u s t r a t e d  i n  h i s  s e a r c h  he s e t t l e d  on t h e  p e n a l  s e t t l e ­
ments  o f  A u s t r a l i a  and gave  b u t  a s h a l lo w  p r e t e n c e  of u s i n g  
them o n ly  as a t e m p o ra ry  e x p e n d i e n t .
1. K F i t z p a t r i c k  S i r  John F r a n k l i n  p .2 2 2 - 3  s a y s  t h a t  T r a n s ­
p o r t a t i o n  was a b o l i s h e d  t o  TTTsTW. and n o t  t o  V.D.L. 
b e c a u se  t h e  l a t t e r  was n o t  s u s c e p t i b l e  t o  a  v / a k e f i e l d i a n  
purge  as  i t s  b e s t  l a n d  had been a l i e n a t e d .  She does n o t  
see  t h a t  t h e  Committee i n t e n d e d  by a b o l i s h i n g  T r a n s p o r ­
t a t i o n  t o  ' t h e  s e t t l e d  p a r t s  of V . D . L . ' ,  t o  c o n t i n u e  i t  
o n ly  t o  P t .  A s r t h u r  which  was e f f e c t i v e l y  q u i t e  s e p a r a t e  
and was t o  V .D .L .  what  N o r f o l k  I s l a n d  was t o  N.S.W. She 
a l s o  a c c u s e s  t h e  Committee o f  a b o l i s h i n g  a s s ig n m e n t  w i t h ­
ou t  making an y  s u g g e s t i o n  f o r  a r e p l a c e m e n t  and a t t r i b u t e s  
t h i s  t o  ' t h e  h a s t y  and s l a p d a s h  way i n  which  th e  M oles-  
w o r th  Committee r e a c h e d  i t s  c o n c l u s i o n s  and . . .  t h e  
i n a d e q u a t e  and u n t r u s t w o r t h y  e v id e n c e  on w h ich  i t  based  
t h e m . ' There  i s  some t r u t h  i n  h e r  c r i t i c i s m  of  t h e  
C o m m i t te e ' s  method b u t  h e r  i g n o r a n c e  of  any proposed  s u b ­
s t i t u t e  f o r  a s s ig n m e n t  l i e s  i n  h e r  c o n f u s i o n  abou t  t h e  
t e rm  ' s e t t l e d  p a r t s  of V . D . L . '  C e r t a i n l y  T r a n s p o r t a t i o n  
was c o n t i n u e d  t o  t h e  s e t t l e d  p a r t s  b u t  a g a i n s t  t h e  
recom m enda t ions  of t h e  Committee .
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The main body of the Report seemed to Whately 'to spring 
naturally out of the Evidence like a tree growing from its 
own roots’ but this conclusion looked ’like a graft, with 
totally different foliage and fruit’. Molesworth had been 
outvoted on this question and though he submitted to the 
Committee's Report, he explained his own position to his 
constituents at Leeds in 1838 and in 1840 to the Commons. He 
agreed that all possible systems of punishment were open to 
some objection but insisted that all, 'save only and except 
always that of penal colonies’ had some real advantages.
«r
Transportation had proved a complete failure, even its boasted 
economy was illusory and the only possible thing to do was to 
turn at once to penitentiaries as Bentham had warned from the 
first.1
1. Whately Speech on Transportation p.49 ; Molesworth Leeds 
Report' p.44-5 footnote, and PL. (IB. Third Series Vol.liii 
col. 1261-6, 1278.
Coghlan Labour and Industry Vol.I p.195> K.Fitzpatrick 
Sir John Franklin p.228, Rusden History of Australia Vol.
II p.82, and T.P. Macqueen Australia Aa She is and As She 
ay Be p.5 - have all wondered that Norfolk Island and 
G-overnment service in general, whose horrors had been so 
clearly exposed, should be continued. This was in part 
because the Committee was concerned primarily to deter 
British Criminals. See A.G-.L. Shaw ’Origins of the Pro­
bation System in Van Dieman's Land' p.24.
Also Government service by its nature was more capable of 
being reformed than assignment whose evils were inherent. 
The decisive factors were probably expediency and Russell's 
conviction that Molesworth had given a false picture of 
Norfolk Island. PL. GB. Third Series Vol.liii col. 1288, 
PP. HL. 1839 Vol.vi p.9 (Note on Transportation,
2 January 1839)*
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C o n v ic t s  m igh t  be governed  Howick thought, a c c o r d i n g  t o  
C a p ta in  ' a c o n o c h i e ' s  scheme, i n  gangs of s i x  w i t h  m u tua l  
r e s p o n s i b i l i t y  f o r  p u n ish m en ts  and r e w a r d s .  The p r e s s u r e  of  
t h o s e  who must  s u f f e r  w i t h  him would be a  g r e a t e r  i n c e n t i v e  
th a n  a r b i t r a r y  a u t h o r i t y  t o  good c o n d u c t  and would i n s t i l  i n  
t h e  c o n v i c t  a  s e n s e  of h i s  s o c i a l  and moral  o b l i g a t i o n s .  
Maconochie had a r r i v e d  a t  t h i s  c o n c e p t i o n  th r o u g h  a  c o n v i c t i o n  
t h a t  b o t h  t h e  s i l e n t  and s e p a r a t e  sys tem s  th e n  i n  f a v o u r ,  
c o m p l e t e ly  u n f i t t e d  a  c o n v i c t  t o  assume on h i s  r e l e a s e  t h o s e  
s o c i a l  r e s p o n s i b i l i t i e s  f o r  whose v i o l a t i o n  he had been 
i m p r i s o n e d .
M olesw or th ,  so wedded t o  t h e  c u r r e n t  f a d ,  p r o t e s t e d
v e h e m e n t ly  t h a t t h e  scheme o u t r a g e d  e v e r y  law of human m o t iv e s
so  t h e  Committee compromised,  r e f r a i n i n g  n o t  o n ly  from
recommending t h a t  p a r t  of th e  p l a n  b u t  a l s o  from p ro n o u n c in g
1
’an a b s o l u t e  and u n q u a l i f i e d  c o n d e m n a t io n ’ .
The a p p a r a t u s  of h i s  p l a n ,  t h e  r e p l a c e m e n t  o f  p u r e l y  
an im a l  p u n ish m en ts  and i n d u l g e n c e s  by marks whose t o t a l  would 
d e te r m in e  t h e  l e n g t h  of  s e n t e n c e ,  was a c c e p te d  more r e a d i l y .
I t  would p l a c e  r e s p o n s i b i l i t y  f o r  h i s  f u t u r e  i n  t h e  p r i s o n e r ’s 
own hands and a v o id  t h e  b r u t a l i s a t i o n  c o n seq u e n t  on th e  old
1. R e p o r t  p . x l i v  ; M olesw or th  -  PD. G-B. T h i rd  S e r i e s  V o l .  
l i i i  c o l .  1265. I n  h i s  P a p e r  Howick d id  n o t  c r i t i c i z e  
Maconochie a t  a l l  -  51 . ay 1858 p . 5 .  Maconochie -  
A u s t r a l i a n  5 J a n u a r y  1859 -  25 March 1859» A.C-.L. Shaw
C o n v ic t s  and t h e  C o lo n ie s  p .2 6 7  q u o te s  t h e  Webbs' con ­
f i r m a t i o n  of M a c o n o c h ie ’s o p i n io n  of t h e  p e n i t e n t i a r y  
sy s te m .
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system, it would systematize and define the remission of 
convicts* sentences, and moreover, it had been anticipated 
by Archbishop Whately.
Having appeased Molesworth, the Committee returned to 
Howick's paper. They passed briefly over the necessity of 
providing adequate moral and religious instruction for the 
convicts and the folly of depriving them of all hope and thus 
incentive to reform by sentencing them for life.
In conclusion they considered the fate of the ex-convicts. 
They repeated the first part of Howick’s argument that ex­
convicts unable to support themselves, should remain in the 
colonies : his consideration of the greater opportunities for
earning an honest living there than in Britain. After this 
they allowed Molesworth to include Whately’s recommendation 
that convicts released from penitentiaries should be ’furnished
with means of emigrating to various colonies, British or 
2foreign'. ' This last suggestion, the Transportation of a 
convict after his sentence had been completed, seemed a 
realistic acceptance that crime in Britain was due in great
1. J.V. Barry Maconochie Chapter IV, p.l9>77 - accepts 
Maconochie’s assertion that he was ignorant of Whately’s 
advocacy of the system, but this seems doubtful in view 
of his statement that he was familiar with the Whately - 
Arthur controversy - ibid p.18, 70. Whately Thoughts 
p.100, Report p.xlv.
2. Report p.xlvi ; Howick referred to their remaining in 
the Australian colonies after completing their sentences 
in the penal settlements, Whately to their emigrating 
from Britain after release from penitentiaries.
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m easure  t o  t h e  economic chaos  t h e r e ,  t h a t  t h e  s t i l l  sm a l l  
v o i c e  evoked by p e n i t e n t i a r i e s  was i n s u f f i c i e n t  t o  c o n v e r t  
p r i s o n e r s  t o  h o n e s t  and i n d u s t r i o u s  h a b i t s ,  and t h a t  o n ly  i n  
t h e  c o l o n i e s  might  a  c o n v i c t  be r e f o r m e d .  N e v e r t h e l e s s  M o le s -  
w o r th  i n s i s t e d  t h a t  i t  would be l e s s  e x p e n s iv e  t o  p u n i s h  them 
a t  home and t h e n  t r a n s p o r t  them th a n  t o  r e v e r s e  t h e  p r o c e s s ,  
and. more s e n s i b l y ,  t h a t  t h e y  sh o u ld  e m i g r a t e  t o  c o l o n i e s  
which  had n o t  been used  f o r  T r a n s p o r t a t i o n .
T h is  p ro b lem ,  t h a t  i n  E ngland  e x - c o n v i c t s  would have  no 
a l t e r n a t i v e  b u t  t o  r e t u r n  t o  t h e i r  wicked ways and t h a t  in  
N .S .  '. t h e y  would ' r e n d e r  t h a t  Noxious  Atmosphere  more f o u l  by 
t h e  A d d i t i o n '  was s t i l l  t r o u b l i n g  Lord John R u s s e l l  i n  1839 
b u t  by 1840 he was l e s s  w o r r i e d  by t h e  h y p o t h e t i c a l  perm anen t  
m o ra l  i n j u r y  t o  t h e  c o lo n y  and more co n v in c ed  of t h e  b r a c i n g  
e f f e c t  o f  a l a b o u r  demand.
The R e p o r t ' s  u n e a sy  s y n t h e s i s  o f  t h e  two sys tem s b ro u g h t  
p r o t e s t s  t h a t  t h e  Government sp o n s o re d  e m i g r a t i o n  of e x - c o n v i c t s  
would g iv e  c o n v i c t s  an u n j u s t  a d v a n ta g e  o v e r  t h e  s t a r v i n g  y e t  
i n n o c e n t  p a u p e r s ,  and would d r i v e  them t o  c r im e .  I t  was a 
co n fu sed  c o n c l u s i o n  of  a c o n f u s i o n  of i d e a l i s m  and common 
s e n s e .  The d i s s i d e n t s  on M o l e s w o r t h ' s  Committee would n o t  
subm i t  t o  h i s  b l a n k e t  and u n r e a l i s t i c  p r o p o s a l s  f o r  a s u b s t i -
2 8 0 .
1tute but they could not exclude them entirely.
The Committee concluded with a series of resolutions in 
which they agreed that Transportation to N.S.W, and to the 
settled parts of V.D.L. should be discontinued as soon as 
possible ; that it should be replaced by an undefined punish­
ment at home or abroad, at all events in complete isolation
from the vulnerable free that convicts should be governed
by a system of marks and that those punished in Britain should 
be encouraged to emigrate and those in the penal settlements 
should be compelled to leave them. These were essentially 
Iiowick’s resolutions, modified to accomodate though not to 
conciliate the disparate Committee members.
1. Molesworth PD. G-B. Third Series Vol.liii col. 1272 1262 ; 
Russell ibid col. 1287, 1281-3 and PP. HL. 1839 Vol. vi 
p. 5-6 (Bote on Transportation, 2 January 1839) ;
Herald 8 March 1839 p*.2, 20 March 1839 p.2, 15 March 1839 
p73 (reprint from John Bull).
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CHAPTER IX 
THE COLONISTS
In  Sep tem ber  1837 news of  t h e  a p p o in tm e n t  and t h e  f i r s t
e x am in a t io n s  o f  t h e  M olesworth  Committee began to  f i l t e r  back
t o  h .S .W , b u t  t h e  c o l o n i a l  p r e s s  was t o o  much e n g ro s s e d  w i t h
t h e  s i m u l t a n e o u s  news of  th e  books p u b l i s h e d  i n  London by
Lang, U l l a t h o r n e , M a c a r th u r  and e s p e c i a l l y  Mudie, t o  g i v e  more
th a n  p a s s i n g  r e f e r e n c e s  t o  i t s  f u t u r e  o b s e s s i o n .  E a g a r ’ s
l e t t e r ,  p u b l i s h e d  by t h e  M o n i to r  i n  J a n u a r y  1838, provoked a
few i n d i g n a n t  o u t b u r s t s  a g a i n s t  t h e  m a c h in a t io n s  o f  t h e
R a d i c a l s  and Sou th  A u s t r a l i a n  Men, and in  F e b r u a r y ,  a  p o o r l y
a t t e n d e d  and i l l  p u b l i c i z e d ,  m e e t in g  was h e ld  o f  t h o s e  i n  f a v o r
2of  T r a n s p o r t a t i o n . "  By May t h e  e v id e n c e  t a k e n  by t h e  
Committee i n  1837 and t h e i r  n o n - c o m m i t t a l  i n t e r i m  R e p o r t  had 
a r r i v e d .  V e ry  annoyed ,  t h e  c o l o n i s t s  p r e p a r e d  a memoria l  
a s k i n g  f o r  a Committee of  t h e  L e g i s l a t i v e  C o u n c i l  t o  t a k e  e v i ­
dence  i n  t h e  c o lo n y  i n  o r d e r  t o  show t h e  B r i t i s h  G-overnment 
t h e  t r u t h  a b o u t  T r a n s p o r t a t i o n  and N.S.W. The C o u n c i l l o r s
1. H e ra ld  25 S ep tem ber  1837 p .2  ( L e t t e r )  ; G-azette 5 Sep­
tem ber  1837 p . 2  ; 26 Septem ber  1837 p . 2 ,  14 O c to b er  1837
p . 2 .
2.  M o n i to r  5 J a n u a r y  1838 p . 2 , 4  ; C o l o n i s t  10 J a n u a r y  1838 
p . 2 ,  20 J a n u a r y  1838 p .2  ; G-azette 18 J a n u a r y  1838 p .2  ; 
F o r  t h e  m e e t in g  o f  18 F e b r u a r y  1838 se e  B u r to n  i n  C o l o n i a l  
Magazine 1840 V o l . I  p .4 2 6 .
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made 12 r e s o l u t i o n s .  They sh a re d  t h e  i r r i t a t i o n  of t h e  
c o l o n i s t s  b u t  r e f u s e d  t h e i r  p r a y e r  b e c a u s e  t h e y  f e a r e d  t h a t  
t h e  i n q u i s i t o r i a l  n a t u r e  of  such  a  Committee would c au se  d i s ­
cord  i n  t h e  c o lo n y  and t h a t  t h e r e  was i n s u f f i c i e n t  t im e ,  and 
b e c a u se  t h e y  had c o n f i d e n c e  i n  t h e  d i s c e r n m e n t  of  a  Committee 
of  t h e  House of Commons. At t h i s  s t a g e  t h e i r  f u r y  was 
d i r e c t e d  a g a i n s t  t h e  s c u r r i l o u s  e v id e n c e  which t h e  Committee 
had r e c e i v e d  r a t h e r  t h a n  th e  Committee i t s e l f .  Only t h e  
e d i t o r s  o f  t h e  A u s t r a l i a n  a t t a c k e d  t h e  Committee ,  and t h e i r
s p e c i o u s  a l l e g a t i o n s  a b o u t  i t s  b e in g  a  p o l i t i c a l  i n t r i g u e
1
were n o t  t a k e n  up by t h e  c o l o n i s t s .
When th e  f i n a l  R e p o r t  a r r i v e d  i n  J a n u a r y  1839 t h e  w i t ­
n e s s e s  were  f o r g o t t e n ,  a l l  t h e  m a jo r  new spapers  i n c l u d i n g  
even t h e  C o l o n i s t , l a s h e d  out a t  t h e  Committee .  W i l l i a m  Bland 
composed a p e t i t i o n  p r o t e s t i n g  a g a i n s t  i t s  judgem ents  and 
p r a y i n g  t h a t  th e  House of Commons would p o s tp o n e  any d e c i s i o n  
u n t i l  t h e  c o l o n i s t s  had had a  chance  t o  d i s a b u s e  them o f  t h e i r  
m i s a p p r e h e n s i o n s .  A p u b l i c  m e e t i n g ,  c a l l e d  t o  c o n s i d e r  h i s  
p e t i t i o n ,  was a d d r e s s e d  i n  a t r a d i t i o n a l  manner by 
W. C. Wentworth  who gave y e t  a n o t h e r  of  h i s  ' c h a r a c t e r i s t i c  
s p e e c h e s  -  c o a r s e  b u t  p o w e r f u l '  and by E . S. H a l l  who o f f e r e d
1. H e ra ld  4 J u l y  1838 p . 2  ( A t t o r n e y  G-enera l) ,  6 J u l y  1838 
p . 2 ,  20  J u l y  1838 p . 2  ; C.M.H. C la r k  Documents V o l .  I  
p .1 5 4 - 6  ; A u s t r a l i a n  11, 18, 22,  25, 29 May 1838 p .2  ; 
H . H . A .  1 .1 9 .5 0 4  (G-ipps t o  G l e n e l g ,  18 J u l y  1838) ; a l s o  
N.L.  K e n t i s h  P o l i t i c a l  Economy o f  hew Sou th  Wales p a s s im .
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an a l t e r n a t i v e  p e t i t i o n  a r g u i n g  t h a t  t h e  e v i l s  o f  t h e  c o lo n y
were due t o  t h e  d i s p r o p o r t i o n  n o t  o f  t h i e v e s  b u t  o f  m a le s .
Wentworth th u n d e r e d  a g a i n s t  t h e  i n i q u i t o u s  Sou th  A u s t r a l i a n
S c h e m is t s  and t h e i r  u n r e a s o n a b l e  condem nat ion  of  so a d m i r a b l e
a  p e n a l  sy s te m  and ,  a f t e r  t h e  t h r e a t  t o  i n t r o d u c e  c o o l i e
1
l a b o u r  had been  r e s c i n d e d ,  t h e  p e t i t i o n  was a c c e p t e d .
Accompanied by a l o n g  and i n t e m p e r a t e  e x p o s i t i o n  
c o n te n d in g  t h a t  T r a n s p o r t a t i o n  was t h e  b e s t  of  a l l  p o s s i b l e  
p u n ish m en ts  and c o m p a t ib l e  w i t h  t h e  i n t r o d u c t i o n  o f  f r e e  
i n s t i t u t i o n s  i n t o  H .3 .W . ,  t h e  p e t i t i o n  was fo rw ard ed  by t h e  
A u s t r a l i a n  P a t r i o t i c  A s s o c i a t i o n  t o  t h e i r  a g e n t  C h a r l e s  
B u l l e r .  B u l l e r  was i n  a  d i f f i c u l t  p o s i t i o n ,  as he had n o t  
been  a p p o in t e d  u n t i l  a f t e r  h i s  p r e d e c e s s o r  Bulwer had l e f t  f o r  
C o n s t a n t i n o p l e ,  he had n o t  been  a b l e  t o  c o n f e r  w i t h  him, and 
he  h i m s e l f  had l e f t  f o r  Canada a  few months l a t e r .  Though 
aware  of  t h e  A . P . A . ' s  p r im a r y  o b j e c t ,  t h e  a t t a i n m e n t  o f  f r e e  
i n s t i t u t i o n s ,  he had n o t  known of  i t s  s u p p o r t  f o r  T r a n s p o r ­
t a t i o n  and w i t h  b o t h  t h e  W a k e f i e l d i a n s  and th e  r e s t  of  t h e  
Commons, he was c o n v in c ed  of t h e i r  i n c o m p a t i b i l i t y .  He
1. H e ra ld  23 J a n u a r y  1839 p *3, 11 F e b r u a r y  1839 P » 2 ; f o r  
Wentworth see  F o rb e s  t o  S tep h en  18 O c to b e r  1836 in  
CO.201/257  p .5 8 4  ; M o n i to r  23 J a n u a r y  1839 Supplement  
p .1  -  H a l l ' s  p e t i t i o n  was r e j e c t e d  b e c a u s e  i t  a d m i t t e d  
some d e p r a v i t y .  O th e r  a c c o u n t s  of t h e  m e e t in g  -  M o n i to r  
11 F e b r u a r y  1839 p . 3 ,  G a z e t t e  12 F e b r u a r y  1839 p .  2 -3 ,  
C o l o n i s t  9 F e b r u a r y  1839 p . 2 ,  A u s t r a l i a n  12 F e b r u a r y  
3839 p . 2 - 3 .
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presented the petition knowing it a lost cause and unable to 
do more than defend the morality of the colonists.
The petition was easily dismissed, both Molesworth and 
Whately said that the only value of it and other protests lay 
in their demonstration of the moral insensibility of those 
unfortunate settlers who could not see the depravity which 
: olesworth had so clearly discerned from the other side of the 
earth. They were brutal slave owners who had accepted the 
horrifying accounts of their society until the obvious con­
clusion had been drawn, that Transportation was a bad thing. 
Only then, in order to destroy the premise that would deny 
them convict labour, did they object to the representations 
that had been made about their society. Had they believed 
that the evidence was untrue, they would have sent witnesses 
to refute it.
In using this argument Whately ignored the very seminal 
distance between England and Australia. hews from England 
took four months to reach Australia and longer to return. It 
was not until 1838 that the colonists knew that the Committee 
was continuing its examinations and by then it was too late,
1. A.P.A. Letter to Charles Buller 31 May 1839 ; Buller to 
the A .P .a . 31 May 1840 in Sweetman Australian Constitu­
tional Development A .pendix p.435-9 (He neglected the time 
problem too, see p.435) ; Whately Speech on Transportation 
p.42-6 ; PL CB. Third Series Vol.liii col.1301 (duller), 
1258 (Molesworth).
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even Sir Richard Bourke who left L.S.W. in December 1857 was 
not examined. They did not know either that the new N.S.W. 
Bill would be so long delayed.
v/hately’s proof was invalid but his opinion of the 
petitioners was not unjust. Though they were furious about
the aspersions cast on their morals, they were at the same
1time interested in the continuance of convict labour. Even 
so these men did not represent the majority of the colonial 
critics of the Report.
The rains had not come in 1838 and the colony was
paralysed by severe drought. Both wheat and maize failed,
food was being imported and sold at huge prices and newly
arrived immigrants loitered in the streets of Sydney,
2unemployed in their promised land.1 23' In 1837 the colonists 
had cried out for 10,000 labourers but in 1839 the call to 
fight for convict labour attracted few to the meeting of the 
petitioners.
1 . Herald 13 February 1839 P-2 (Letter from Junius).
2. H.R .A. 1 .1 9.639 j 1.20.108 - Gipps to Glenelg 31 October 
1838, 8 April 1839-
3. Colonist 9 February 1839 P-2, Gazette 12 February 1839 P-2, 
Herald 11 February 1839 P-2, Australian 12 February 1839 
pT2 ; Sir Ernest Scott'Transportation’ in Cambridge 
History of the British Empire Vol.II p.429 assumes ihat 
because the Legislative Council was in favour of Transpor­
tation in 1838, the exclusives were wholly behind the sys­
tem. The Resolutions of 1838 were an aberration from tneir 
usual, though diffident opposition and were provoked by the 
catastrophic labour shortage. It was not known in July of 
1838 that the winter rains would not come, their failure 
finished the labour crisis and allowed the exclusives to 
return to their accustomed position.
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Denunciation of the Report was not restricted to the 
brutal slave owning Patriots, a great many of the Colonial 
critics were as eager as the Committee to be rid of the system. 
Not only the Australian and the Monitor but all the major 
newspapers were critical, even the Colonist which greeted the 
Report with heartfelt joy, was constrained to reprimand its 
rhetorical exaggeration and its insidious use of obsolete 
abuses. The Gazette and the Herald both advocated the 
abolition of Transportation and at the same time deplored the 
arguments which the Committee had used in arriving at this 
conclusion. As Lang had done in his journal, each published 
a series of articles in which the liberals’ accustomed mono­
poly of their fury was shattered by the Committee. They 
bludgeoned every part of the Report and particularly the 
character of Molesworth and his Committee, stopping short 
occasionally to reassure their readers of their continuing 
opposition to the system. They were ably supported by Sir 
Richard Bourke who, with a temperance becoming his position, 
like the Gazette and the Herald stood firm in the opinions he 
had held since 1834 but disapproved of the lengths to which 
the Committee had gone in affirming them. Judge Burton too,
1. Colonist 26 January 1839 p.2,6, 9 February 1839 p.2 ;
Herald 8, 13, 20, 27 March 1839 ; Gazette 7, 9, 14, 16,
19, 2(d , 28 February 1839, 2, 7 March 1839 - the Gazette1 s 
staunch opnosition to the continuance of the system 
faltered when its editors read of the proposal to 
increase the price of land - 2 March 1839 p.3.
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in his articles in the Qolonial Magazine earned Whately’s
1scorn for his tergiversation.
These critics were provoked not hy the threat to their 
cheap labour but by the appalling things that had been said 
about their morals and by the Committee’s determination to 
raise the price of land. They extended their attacks how­
ever, to the whole of the Report and to the character of the 
men who wrote it.
They condemned the Report for its inconclusiveness and
its inconsistencies, real failings, comprehensible only in the
light of Molesworth’s fixed preconceptions and of his failure
2to touch the hearts of all members of his Committee.- With 
equal merit they accused Molesworth of using extreme and dated 
illustrations to give weight to his arguments and with less
3justice, of making wilful falsehoods. He was charged too, 
with condemning the system on its abuses. As Lord John 
Russell said in 1840, the system of imprisonement in Britain 
thirty years before had been disgraceful but that no more
1. Bourke 26 December 1838 in PP. HL 1839 Vol.vi p.12-3 ; 
Burton in Colonial Magazine 1840 Vol.I p.421-40, Vol.II 
p.34-54 ; Whately Speech on Transportation 1840 p.44, 
92-105.
2. G-azette 26 February 1839 p.2 ; Herald 8 March 1839 p.2 ; 
Monitor 23 January 1839 p.2 ; also PP. HL 1839 Vol. vi 
p”.4 (Russell) .
3. G-azette 14 February 1839 p.2, 7 March 1839 p.2 ;
Colonist 6 February 1839 p.2.
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formed a decisive argument against imprisonment altogether 
than did the abuses which Folesworth had picked at, against 
the whole system of Transportation.
This opened the question of whether N.S.W. in the late 
thirties had become more or less suited for Transportation.
The supporters of the system argued that the great increase 
in the number of free respectable settlers allowed a selection 
of the best assignees, and a sufficient number of free over­
seers, constables, teachers and clerks without the employment 
2of convicts, but probably Molesworth was right. Though his 
lurid representation of assignment was indisputably heightened 
and though assignment was capable of great improvement yet at 
a time when there were no other adequate measures for preventing 
crime, Transportation to a flourishing free colony to which 
emigrants were eager to go voluntarily, was no punishment.
Even so his only arguments against Norfolk Island were the 
horrors that had resulted from having no system of convict 
management and the contaminating effects of the voyage, neither
1. I eraid 8 March 1839 p.2 ; F.M. Innes Secondary Punish­
ments p.5-6 ; Merivale Lectures p.357-8 ; PD. G-B. Third 
Series Vol.liii col. 1287-8 (Russell).
2. Merivale Lectures p.357-8 ; Herald 6 July 1838 p.2 
(Jamison) ; 'Resolution No. 8 of the Legislative Council 
in C.. ’.H . Clark Documents Vol.I p.155•
3. Colonist 13 June 1838 p.2 ; Herald 13 March 1839 p.2 ;
PP. HL. 1839 Vol.vi p.13 (3our ke) J See also Pilorgerie 
in 3. Fitzpatrick British Emoire in Australia (M.U.P., 
1941), p.9'1-2.
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of them inherent evils. Transportation was not an impeccable 
solution but neither was it an unmitigated evil and to a 
country, seething with domestic crises it was an inescapable 
answer.
To Molesworth, a young and idealistic reformer free from
the burden of government and fired by his equally irresponsible
prophets, it seemed insupportable. He was accused of alchemy,
of suppressing and of distorting the evidence, but it is
probable that in his enthusiasm he unconsciously passed over
or discredited anything which cast doubt on his faith. The
great masses of evidence were not mines which he quarried for
1truth but buttresses to support his beliefs.
1. Herald 8 March 1839 p.2, 5 April 1839 p.5 (letter) ; 
Australian 8 January 1839 p.2 ; 22 January 1839 p.2,
23 March 1839 p.2 ; Merivale Lectures p.360 ;
A.Gr.L. Shaw Convicts and the Polonies p.273 ; note 
Molesworth’s interjection PL. GB. Third Series Vol.liii 
col. 1288.
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In May 1840 New South Wales was struck off the list of penal 
colonies and in July 1841, assignment was abandoned. Behind 
these decisions lay the disturbing unrest among the poor in 
Britain, the Government’s enthusiastic espousal of peniten­
tiaries, and the wool industry which had converted New South
Wales from a gaol to a thriving free colony, and so compelled 
1a rethinking.
There lay too, Molesworth's attack. Though he said 
nothing new, he marshalled forcefully and authoritatively, 
forty years of criticism. Indeed it may have been his chief 
contribution, his damnation of Transportation as a means of 
colonisation, which determined the complete cessation of * 
Transportation to New South Wales.
In October 1836 and in March 1837, before the appointment 
of the Committee, Lord John Russell had proclaimed his
1. The end of Transportation to N.S.W. has been attributed 
to various historical movements and people. Roberts 
(see D./.A. Baker op. cit. p.111-3) argued that it was 
incompatible with squatting ; K. Fitzpatrick Sir John 
Franklin p.222-3, that N.S.W, v/ould tolerate it no 
longer ; Garnett Wakefield p.238, 243, that Wakefield 
slew it and Mrs. Fawcett Molesworth p.152-3, and Gordon, 
Strathearn and Cocks, in a grossly inaccurate eulogy - 
A People’s Conscience (London, 1952) p.250 et seq, that 
Molesworth was responsible. B. Fitzpatrick, in a 
stimulating but undocumented interpretation, attributed 
it to Britain’s need to convert N.S.W. from a convict to 
a pauper quicksand. British Empire p.89-90.
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i n t e n t i o n  of s u b j e c t i n g  a l l  c o n v i c t s  t o  l a b o u r  on Government 
works and o f  t r a n s p o r t i n g  o n ly  t h o s e  c o n v i c t e d  o f  g rave  
o f f e n c e s  and s e n t e n c e d  f o r  more t h a n  t e n  y e a r s .  T r a n s p o r ­
t a t i o n  had f a i l e d  as  a  pun ishm en t  he s a i d ,  b u t  by th e  r i g i d  
c o n t r o l  of a  s m a l l e r  number of f e l o n s  he was c onv inced  t h a t  
i t  c o u ld  be made an o b j e c t  of  d r e a d .  A week a f t e r  t h e  
a p p o in tm e n t  of  t h e  Committee he t o l d  th e  C o l o n i a l  O f f i c e  of  
h i s  d e c i s i o n ,  b u t  i n  v iew of M o le s w o r th ’ s d e l i b e r a t i o n s ,  
G-lenelg d id  no more t h a n  i s s u e  a  w a r n in g  t o  t h e  G o v e rn o rs .
He s e n t  f u r t h e r  w a rn in g s  i n  June  1838 and i n  J u l y  o rd e re d  th e
d i s c o n t i n u a n c e  of  t h e  a s s ig n m e n t  o f  c o n v i c t s  as d o m es t ic  
1s e r v a n t s .
In  August  t h e  R e p o r t  was p r e s e n t e d .  I t s  c o n c l u s i o n s
d i f f e r r e d  s i g n i f i c a n t l y  from t h o s e  of R u s s e l l  o n ly  i n  t h e
d e t e r m i n a t i o n  t o  a p p ly  th e  new r i g o u r  s o l e l y  i n  t h e  p e n a l
s e t t l e m e n t s  o f  N o r f o l k  I s l a n d ,  P o r t  A r t h u r  and Bermuda.
R u s s e l l  a c c e p t e d  t h i s  m o d i f i c a t i o n  p r o b a b l y  b e c a u s e  o f  t h e
growing  i n s i s t e n c e  of  c o l o n i a l  demands f o r  r e p r e s e n t a t i v e
governm en t ,  b u t  p e r h a p s  a l s o  b e c a u s e ,  a t  t h i s  p o i n t ,  he was
2
touched  by M o le s w o r th ’s f e r v o u r .  I n  h i s  Note on T r a n s p o r -
1 . R u s s e l l  t o  t h e  C r i m i n a l  Law Com missioners  20 O ctober  1836 
i n  PP. HC. 1837 V o l . x x x i  p . 6 - 7  ; PD. GB. T h i rd  S e r i e s  
V o l . x x x v i i  c o l . 727 (23 March 1837) ; G le n e lg  t o  Bourke 
26 I [ay 1837 i n  H.R.A. 1 . 1 8 .7 6 3 - 5  ; s e e  S t e c h e n ’s m in u te  
18 A p r i l  1837 i n  CO.201/264 p .3 2 2  ; G le n e lg  to  Giops 
29, 30 June  1838, 6 J u l y  1838 i n  H.R.A. 1 .1 9 .4 6 1 -2 ' ,  4 6 8 -9 .
2.  L.G.L.  Shaw C o n v ic t s  and th e  C o lo n ie s  p . 288-9> and James 
K a c a r t h u r  Speech  on T r a n s p o r t a t i o n  1850 p . 9 - 1 0 .
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t a t i o n  in  J a n u a r y  1839, i n  h i s  s p e e c h  in  t h e  Commons i n  May 
1840, and i n  th e  O rd e rs  which f o l l o w e d ,  th o u g h  he r e t a i n e d  
h i s  c o n f i d e n c e  i n  T r a n s p o r t a t i o n ,  he l i m i t e d  i t  t o  th e  
u n s e t t l e d  a r e a s .
M o le s w o r th ' s  main a c h ie v e m e n t  was t o  b r i n g  b e f o r e  t h e   ^
G-overnraent a v i s i o n ,  c o lo u r e d  by W a k e f i e ld ,  of  s o c i e t y  i n  t h e  
p e n a l  c o l o n i e s .  R u s s e l l ' s  remedy may have been  q u i c k e r  w i t h ­
o u t  M olesw or th  b u t  a t  t h e  same t im e ,  l e s s  c o m p re h e n s iv e .
M olesw or th  may have d e l i v e r e d  P .S .W. from a f r i g h t f u l  
p e s t i l e n c e  b u t  he mangled w i t h o u t  s l a u g h t e r i n g  t h e  sys tem  
i t s e l f .  The th o u s a n d s  of  c o n v i c t s  s h u t  o u t  o f  K'.S.W. were 
d i v e r t e d  t o  V .D .L .  and P o r t  P h i l l i p .  With  a s s ig n m e n t  
abandoned no-one  knew what  t o  do w i t h  them bu t  t h e  o v e r f l o w i n g  
. B r i t i s h  p r i s o n s  had t o  be em pt ied  somewhere so S t a n l e y  d e v i s e d  
a  P r o b a t i o n  sy s te m ,  Howick, by t h e n  3rd E a r l  G-rey, an E x i l e  
sy s te m ,  and i n  1847 a S e l e c t  Committee d e c id e d  t h a t  T r a n s p o r ­
t a t i o n  was r e a l l y  q u i t e  an a d m i r a b l e  p u n ish m en t .
The c o l o n i s t s  formed a n g ry  a n t i - t r a n s p o r t a t i o n  a s s o c i a ­
t i o n s  and M olesw or th  p e r s e v e r e d  i n  t h e  Commons b u t  s t i l l  t h e  
s t r e a m  of o f f a l  f low ed  ou t  t o  t h e  c o l o n i e s .  When M olesw or th ,  
a t  l a s t  C o l o n i a l  S e c r e t a r y ,  d i e d  i n  1855, T r a n s p o r t a t i o n  t o  
E a s t e r n  A u s t r a l i a  was two y e a r s  ended ,  b u t  i t  was t h e  d i s c o v e r y  
of  go ld  and n o t  h i s  m i s s i o n  t h a t  had f i n i s h e d  i t  o f f .
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APPENDIX ONE -  THE WITNESSES
Years in
N.S.W.
b efo re
1837
R e tu rn e d  
to  N.S.W.
Number of  
Pages o f  
Evidence
Breton 1798-1889 1832-6 1838 * 23
Forbes 1784-1841 1824-36 1839 * 53
Lang 1799-1878 1824-36 1837 43
M a ca r th u r 1798-1867 1798-36 1839 77
M it c h e l l 1792-1855 1827-37 1841 11
Mudie Died G 1850 1822-36 1840 * 62
P a r r y 1790-1855 1829-34 - 11
S la d e 1805-1878 1828 & 
1832-5 - 18
U lla th o r n e 1806-1889 1833-6 1838 * 23
Y/right 1794-1867 1826-32 — 9
R eferen ces  to  the so u rces  from which t h i s  in fo rm a tio n  i s  
com piled may be found in  the  t e x t .
* These men stayed  on ly  f o r  a sh o r t  tim e
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APPENDIX TWO - THE COMMITTEE
Some Members of the Committee were obscure men so I have 
included on p.295 some basic information and sources. More 
detailed references are cited in the text.
On p.296 and p.297 I have tabulated their attendances 
at the examinations of witnesses and on p.298, at the 
Proceedings of the Committee. The important meetings at 
which the Report was decided are those from 6th April 1898 
to 3rd August 1838.
Abbreviations -
Judd - C-errit P. Judd IV Members of Parliament
1734-1832 Yale University Press 1955.
D .N .B . - Dictionary of National Biography.
Boase - P. Boase Modern English Biography 6 Vols. 
London 19^5•
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COMMIT TEE MEMBERS
C o n s t i t u e n c y Age Source
B a r in g  P. T h e t f  ord 37 Judd (234)
B u l l e r  G. L i s k e a r d 31 D.N.B. V o l . I I I
Bulwer  H.L. Marylebone 36 D.N.B. V o l . I I I
Buxton T .P . Weymouth 51 D.N.B. V o l . I I I
C o lb o rn e  N.R. W el ls 58 Boase V o l . I
E b r i n g t o n  V i s .  H. N o r th  Devon 54 Judd (1732)
P r e m a n t l e  S i r  T. Buckingham 39 D.N.B. Vol .XXII
F r e n c h  P . Roscommon 36 Boase  V o l . I
Grey S i r  G. Devonpor t 38 D.N.B. V o l . V I I I
Hawes B. Lambeth 40 D.N.B. V o l . IX
Howick V i s . H . G. N or thum ber land 35 D.N.B. Vol .XXII
H u t t  W. H u l l 36 D.N.B. Vol .X
L ea d e r  J . T . B r i d g e w a t e r
W e s tm in s te r 27 D.N.B. 1901-11
Lemon S i r  G. W. C o rn w a l l 53 Boase V o l . I I
Lennard  T.B. Maid on 49 Boase  V o l . I I
M olesw or th  S i r  W. E. C ornw al l  
Leeds 27 D.N.B. V o l . X I I I
Ord W. N e w c as t le -o n -T y n e 56 Boase V o l .V I
P e e l  S i r  .R, Tamworth 49 D.N.B. Vol.XV
R u s s e l l  Lord J . S t ro u d 45 D.N.B. Vol .XVII
Ward H.G. S t . Albans  
S h e f f i e l d 40 D.N.B. Vol.XX
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COMMITTEE -  A t t e n d a n c e  a t  E x a m in a t io n s  1837
A p r i l May June T o t a l
1 4 18 21 25 28. 2 5 9 12 19 23 26 30. 2 6 9 27 30.
B a r in g * * f t ft- 5
B u l l e r *• * ■it ft ft 5
Bulwer ft ft •it •it 4
Buxton 0
C olborne * ft * «■ i t  f t ft ft ft f t i t f t ■it i t 1 4
F r e m a n t l e ft f t 2
Grey i t f t ft # # ft ft- ft it ft- •it it f t ft- f t it 1 7
Hawes ■Je * X' * ft * ft 7
Howick -X- f t  f t ft- f t f t -it ft’ ■it f t 1 0
H u t t - - - a f t ft ft •X- ft f t i t •it- f t * 11
L ea d e r ft ft f t * 4
Lennard ■Jr ft f t it ft * i t it 8
M olesworth * i t * ft * *  ft f t ft -it i t * f t ft' i t ft f t •it 1 8
Ord. - J C . •Jc •ft f t f t f t ft fSr ft- f t 1 0
P e e l * ft 2
R u s s e l l * 1
Ward * -X- •Sir i t -it f t f t ft 8
= p r e s e n t
= n o t  a  Member a t  t h e  t im e .
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COMMITTEE -  A t t e n d a n c e  a t  E x a m in a t io n s  1838
F e b r u a r y  March A p r i l  GRAND
5 8 12 19 26. 1 15 19 22 26. 2 TOTAL
B a r in g 5
B u l l e r 'Jr -X- •X- &■ Sr Sr * Sr 15
Bulwer 4
Buxton 0
C olborne 14
E b r i n g t o n % 2
F r e m a n t l e 2
F re n c h % * Sr ♦ 4
Grey «■ 18
Hawes * * % 11
Howick * * % Sr 10
H u t t 11
L ea d e r Ye -Jr * «• -x- Sr Sr -Sr 12
Lemon s - -Sr ■Sr ■Sr 4
Lennard 8
M olesworth * & -Sr «■ * % ■Sr * Sr •Sr 29
Ord •Sr s- 15
P e e l Ye 5
R u s s e l l 1
Ward * * *■ * ■Sr 15
= p r e s e n t
n o t  a  Member a t  t h e  t ime
2 9 8 .
COMMITTEE -  A t t e n d a n c e  a t  P r o c e e d i n g s
1837 
A p r .  
10
J u l
13
.'Nov.
29
1838 
J  a n . Apr 
29 6
.May J u l y  
31 20 24
Aug.
3
T o t a l
B a r i n g 0
B u l l e r Z r ■sir -Sr 3
B u l w e r - - - - - - - 0
B u x t o n - - - - - - - 0
C o l b o r n e * - - - - - - 1
E b r i n g t o n - - •Sr H t 2
F r e m a n t l e * «■ 2
F r e n c h - - •& 1
G-rey •Sr a •Sr * 4
Hawes -5C- * i c *■ * ■«Sr * 7
H ow ick «■ • a * a - 4
H u t t - - - - - - - 0
L e a d e r * - * -a O r H r * * 7
Lemon - - * a H r % 4
L e n n a r d - - - - - - 0
M o l e s w o r t h * % % a  * •u * ■Sr • a 9
Ord a 2
P e e l # n ■är •» Hr 5
R u s s e l l «■ *■ a  *a * Hr 8
W a r  d «■ -a ■Sit 3
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